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ACCESSORIES. See Criminal Lau, 65, 67, 68. 


ACTIONS. 


1. Suit here against debtor, and attachment in another state, may 
proceed at same time for same debt. Lightfoot vs. Planters’ 
B’k’g Co, et al., 136. 

. Third persons as creditors of the creditor, may also proceed here 
by bill, seize the cause of action, and have it collected by a re- 
ceiver. Ibid. 

. Trover maintainable to recover from buyer property sold condi- 
tionally, if condition be broken. Jowers vs. Blandys, 379. 

. Agent who represented seller in making contract need not sue; 
action properly brought by principal. Jd¢d. 

. Homicide, in civil action for, plaintiff need not prove any crimi- 
nal prosecution, if defendant’s plea admits it. Failure to 
allege it in declaration is amendable. Weekes vs. Cottingham, 
559. 

. For the unlawful, wilful homicide of a husband, whether it be 
murder, or only voluntary manslaughter, widow may recover 
damages. Jbdid. 


ADMINISTRATORS AND EXECUTORS. 


1. Administrator of deceased partner in commission and ware-house 
business, entitled to share in proceeds arising from cotton stored 
during his life, after deducting expenses. Parnell vs. Robinson, 
adm’r, 26. 

2. Shares also in profits of cotton stored and unclaimed during part- 
ner’s life, and sold after his death by surviving partner. did. 

3. Before the Code, an executor could not delegate to an agent the 
trust confided in him to sell the lands of the estate. Atkinson 
et al., vs. Cent. Ga. Ag. & Man. Co., 227. 

4. Yet when the executor authorized an agent by power of attorney 
to sell, and prescribed therein the minimum price, and the ex- 
ecutor afterwards received the purchase money, these facts 
vested a perfect equity in the purchaser. Ibid. 


5. Equity will not interfere at the instance of a creditor with the 
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administrator, where his remedy on the bond is adequate. Col- 
lins, adm’x, et al. vs. Stephens, 284. 

. Where property was turned over to legatees by administrator be- 
fore judgment on alleged claim against testator, not subject to 
levy and sale thereunder. Castellaw, adm’r, vs. Guilmartin et al., 
305. 

7. A widow whose apparent interest it was to take a child’s part in 
lieu of dower, and to whom such part was assigned, may, after 
her death, be presumed to have elected against her dower in 
due time. Sloan, guardian, vs. Whitaker, 319. 


. Will provided that land should not be sold for distribution for 
thirteen years from date; private sale by executrix within pe- 
riod, and ejectment by heirs: Held, that they could not recover, 
for if executrix had no authority to make sale, title remained 
in her. Netsler vs. Moore et al., 334. 


. Tosuit for legacy, commenced after expiration of twelve months, 
exeeutor set up outstanding debts sufficient to absorb assets, 
burden on him to show that estate is probably liable for such 
debts. Not sufficient to prove simply that suits are pending 
against him for them. Parker, executor, vs. Dowdy, 439. 

. Complainant, as administrator, sold land; the purchaser died 
without having paid for it; complainant then, as administrator 
of the purchaser, again sold it, and the widow of the latter 
bought. She has never paid a dollar of the purchase money. 
The first sale took place before the abolishment of the vendor’s 
lien, and the second after. No deeds were ever delivered: 
Held, that complainant was not entitled to recover the land as 
administrator of either estate for the purpose of again admin- 
istering it. The land should be sold, and the proceeds applied, 
first, to the payment of the balance due the estate of the origi- 
nal owner, and, next, to the estate of the first purchaser, to be 
paid over to his widow on final settlement between her and 
complainant as his administrator. McClure vs. Williams, adm’r, 
494. 

11. A bill filed by complainant against the heirs at law of the estate 
of such original owner for account and settlement, and the pro- 
ceedings had thereon showing all the transactions in reference 
to said land, and that the first purchaser was largely indebted 
to him, and decreeing that if his estate was not sufficient to sat- 
isfy such indebtedness, that the other heirs at law should con- 
tribute, if otherwise relevant, should not be excluded on the 
ground that the complainant was the administrator of both es- 
tates. did. 


12. Where administrator cum testamento annexo sets up that he, in 
good faith, received Confederate money for debts due the es- 
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tate, the facts and circumstances under which such money was 
received, must be clearly and satisfactorily shown. Brandon, 
adm’r, et al. vs. Rowe, adm’r, 536. 

13. Discretion enjoining sale of lands turned over to legatees, under 
authority of chancellor, before time appointed by will, under 
decree on bill to marshal assets to which legatees were not par 
ties, not controlled. Wessolowsky, adm’r, vs. Brinson et al., 557. 


ADVERTISEMENT. See Levy and Sale, 3. 


AMENDMENT. 


1. Mode of bringing in defendant in county court same as in justice 
court, and if summons does not have appended to it copy of note 
or account, it is amendable, and case should not be dismissed. 
Woods vs. Johnson & Smith, 138. 

. Execution amended after levy, levy falls. Beasley vs. Bowden, 
154; Bradford, trustee, vs. Water Lot Co., et al., 280. 

3. Declaration in attachment, which counts upon a note, not amend- 
able by adding count on judgment recovered in another state 
upon same note, after declaration here was filed. Miss. Cent. 
R. R. Co. vs. Plant, 167. 

. Where judgment in attachment was rendered in personam, instead 
of against the property, and defendant subsequently appeared 
and pleaded, the plaintiff cannot, by amending judgment while 
the plea is in, avoid having it tried and disposed of. Aim- 
bal vs. Nicol & Davidson, 175. 

. An ex parte order for such amendment should be set aside on mo- 
tion. did. 

. Judgment may be amended so as to stand in favor of proper 
plaintiff. Gay vs. Cheney, administrator, 304. 

. Exception to allowance or refusal of amendment cannot be car- 
ried to supreme court until termination of cause. Jackson & 
Co. vs. Green & Co., 460. 

. Attachment,declaration in, amendable by changing venue. Perry, 
administrator, vs. Mulligan, 479. 

. Verdict for $60.00 principal, interest and costs, means $60.00 
principal, with interest and costs, and the court may order it 
corrected so as thus to read. Hardin vs. Johnston, 522. 


10. Action by widow for homicide of husband, failure to allege crim- 
inal prosecution is amendable. Weekes vs. Cottingham, 559. 


ANCIENT DOCUMENTS. See Deeds, 6-9. 


APPEALS. See Certiorari, 1, 2. 
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ARBITRAMENT AND AWARD. 


1. Evidence conflicting, award allowed to stand. Carr vs. Smith, 
361. 

2. Party taking and enjoying large benefits from award, cannot sub- 
sequently object thereto on ground that agent had no author- 
ity to bind him by submission. Perry, administrator, vs. Mulli- 
gan, 479. 


ATTACHMENT FOR CONTEMPT. See Contempt, Attachment for. 


ATTACHMENTS. 
1. Affidavit for attachment need not disclose that defendant is a cor- 
poration. Residence beyond this state implies that debtor is 
not a domestic corporation. Miss. Cent. R. R. Co. vs. Plant, 167. 


2. Not until after there has been rendered such final judgment as 
the law provides for, is it too late to appear and plead. Kim- 
bal vs. Nicol & Davidson, 175. 

. The plaintiff cannot, by amending the judgment while the plea is 
in, avoid having it tried and disposed of. did. 

. Sheriff, in entry, states that copy of levy was served on claim- 
ant; such statement inadmissible to bind latter, as the law does 
not require such notice to be given. Guernsey, Bartram & 
Hendrix vs. Reeves, 290. 

. Claimant of property levied on under judgment founded on at- 
tachment, cannot, on trial of claim, traverse ground on which 
attachment issued. Smith vs. Wilson, 322. 

. Attachments in justice courts and in county courts in cases with- 
in jurisdiction of former, no declaration need be filed. did. 


. Judgment in attachment, to authorize, declaration must allege 
that defendant’s property has been attached, and, instead of 
praying process, should ask judgment for the sale thereof, ete. 
Mehring vs. Charles, 377 

. No issuable defense on oath filed, judgment rendered by court 
where attachment is based on debt due by contract. did. 

. Solvency of surety is primarily for consideration of officer issu- 
ing attachment, and not for superior court on trial of cause. 
Perry, administrator, vs, Mulligan, 479. é 

. Declaration in attachment amendable by changing venue. Ibid. 

. Delivery to carrier is delivery to consignees, but not to third per- 
son, though proceeds of cotton were intended for his benefit; 
therefore attachment takes precedence. Redd & Co. vs. Bur- 
rus & Williams, 574. 


ATTORNEY AND CLIENT. 


1. Privilege of attorney to be exempt from examination as to facts 
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which came to his knowledge in his professional capacity. 
Raefle vs. Moore et al., 94. 


. Answer of attorney to rule for failure to pay over money collected 
is traversable, and traverse is to be tried by a jury. Smith vs, 
Bush, 121. 


. Client has option to enforce rule by attachment or by fi. fa. Ibid. 


. Settlement of suit without knowledge of counsel for plaintiff, 
whose fees were to be acertain proportion of the recovery, does 
not defeat right of counsel to prosecute same to a termination, 
in order to fix and recover fees. Coleman & Newsome vs, Ryan, 
182. 


. Value of services performed irrelevant. did. 


. Answer of attorney to rule not evidence for him except so far as 
responsive. He cannot discharge himself by setting up con- 
tract with client, appropriating claim upon which collection was 
made to indebtedness to him, which would otherwise be barred 
by act of 1869, especially where other party to such contract is 
dead. Foster vs. Reid et al., 221. 


. Intestate, in consideration that attorney would pay over certain 
moneys collected, including commissions, agreed that he should 
have all of his fees paid out of acertain other note and account 
when collected. The facts make an equitable assignment of 
the note and account, and he can set off fees against rule by 
administrator, though collection was not made until after ad. 
ministration. Whitehead vs Fitzpatrick, adm’r, 348, 


. Court has no power to compel counsel to disclose, on oath, that 
he has in court one of his client’s title papers, and to produce 
it to be used for opposite party; especially where notice to pro- 
duce has not been previously given. Dover et al., vs. Harrell, 
executor, 572, 


BAIL. 


1. Recognizance cannot be forfeited where state has defendant in 
her own custody, under sentence from one of her courts. Buf- 
jington vs. Smith, gov., 341. 


2. Notary may take affidavit to hold to bail, and no seal is neces- 
sary. Jowers vs. Blandys, 379. 


3. Oral motion to dismiss bail element in action of trover, not in 
order while trial of main case is proceeding, especially if 
ground of motion is not verified by the record itself, but re- 
quires extensive evidence to establish it. did. 


BAILMENTS. See Banks, 2-4. 
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BANKS. 

1. Receipt of bank check is not payment of antecedent debt until 
it is itself paid. Phillips vs. Bullard, 256. 

2. By habitually receiving special deposits to be kept for mere ac- 
commodation, national bank incurs liability for gross negli- 
gence, Chat. Nat. Bank vs. Schley, guardian, 369. 

3. Special deposit withdrawn by person having authority, though 
bank acted without knowledge of that fact, not liable to an- 
swer for. Ibid. 

4. Where deposit consists of stocks and bonds, written authority 
indorsed on certificate, to pay out the dividends and coupons, 
no authority to surrender stocks and bonds. Jdid. 

5. Where bank-notes have been sued upon in due time, and judg- 
ments thereon recovered, bill to bring in equitable assets is not 
governed by the limitation applicable, if the bank-notes, in- 
stead of the judgments, were the foundation of the bill. Cherry 
et al. vs. Lamar et al., 541. 


BANKRUPT. 

1. Discharge not relieve property from lien of judgment not proved. 
Dorsey vs. Mumpford, 119. 

2. Bond for title, and holder’s interest in land to which it relates, 
pass to assignee. After assignee has disposed of land to ob- 
ligor, though done illegally, fraudulently and without consid- 
eration, bankrupt cannot reclaim it by bill in state court, and 
have a conveyance decreed to himself, or damages awarded 
for breach of bond. Smith vs. Hornesby et al., 529. 


3. Discharge no answer to foreclosure of mortgage where it does not 
appear that mortgagee has lost his lien by having proved his 
debt. Price vs. Ames, 604. 


BASTARDY. See Criminal Law, 20-27. 
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CERTIORARI. 

1. Amount claimed in suit in justice court over $50.00, remedy 
against judgment is by appeal and not by certiorari; especially 
when questions of fact are involved. McDonald vs. Dickens et 
a., 77. 

2. Not competent for either party, when case is in superior court, to 
write off from claim amount sufficient to reduce it below $50.00, 
for purpose of giving that court jurisdiction by certiorari. did. 

8. Errors complained of questions of law, superior court should make 
final decision. Hallet, Seaver & Burbank vs. Blain & Harris et 
al., 142. 
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4. Where petition was sanctioned and filed, but clerk failed to issue 
writ returnable to next term, no error in passing order at such 
term that clerk issue writ, etc. Mitchell vs. Simmons, 166. 


5. Where possessory warrant was sued out by member of firm as an 
individual, and defendant carried the case to superior court by 
certiorari, making the firm a party thereto in place of the real 
plaintiff in the warrant, there can be no correction of any error 
complained of. McClain vs. The Cherokee Iron Co., 233. 


6. Superior court cannot order defendant to deliver property to ad- 
versary without requiring bond as condition precedent. bid. 

7. No legal principle involved, judgment of superior court on facts 
not interfered with, unless palpably erroneous. Ozmint vs. 
Daniel, 456 ; Puryear vs. Clements, 605. 

8. Certiorari not filed, nor ever in the clerk’s office, though sanc- 
tioned, is not an officer paper so as to be established by copy 
instanter. Lovelady vs Hockenhull, 469. 


CHARGE OF COURT. 
1. Should not intimate, by word or manner, judge’s impression of 
facts. Hayes vs. State, 35. 
. Error to speak of person killed as a ‘‘ victim.” Ibid. 


. Error to charge that prisoner is ‘‘ guilty of murder,” if certain 
facts are not true. Ibid. 

. Argumentative, charge should not be. did. 

. Court need not read to jury any portion of book handed to it for 
that purpose. Howser vs. State, 78. 

. After full opportunity, coupled with request from chancellor, to 
suggest questions for submission to jury, counsel complaining 
of verdict because of omission of some, ought to explain why 
they were not suggested intime. Visage vs, Mc Kellar et al., 140. 


. Charge as to power of jury to recommend that defendant be im- 
prisoned for life, if they found him guilty on circumstantial 
evidence. The jury found him guilty and recommended him 
to mercy. The court sentenced him to be hung. There was 
no circumstantial evidence in the case: Held, that the charge 
was based entirely upon an assumed state of facts, calculated 
to mislead, and, therefore, manifestly erroneous. Regular vs. 
State, 264. 

. Requests which are verbose, confused and calculated to mislead 
the jury, should not be givenin charge. Brinkley vs. State, 296. 

. Jury may be instructed that if they find from the evidence, be- 
yond a reasonable doubt, that all the allegations in the indict- 
ment are true, they should find defendant guilty. Pennaman 
vs. State, 336. 





INDEX. 641 


. Inappropriate to charge jury that they are to determine what is 
in evidence, or that it is for them to settle what is in evidence. 
Chat. Nat. Bank vs. Schley, guardian, 369. 

. Presumed to have covered principles applicable, charge not set 
forth will be. Mobile Fire Dept. Ins. Co. vs. Miller, 420. 

. When it has been already charged that the legal consequence of 
certain facts would be to relieve the surety, the proposition 
need not be repeated with needless variations. Vason et al. vs. 
Beall, trustee, 500. 

. When it was charged that an offer to pay, with possession of the 
money, was sufficient, the implication is that production of the 
money was unnecessary. did. 

. Error to assume state of factsnot proven. Brandon, adn’, etal., 
vs. Rowe, adm’r, 536. 

. On trial for larceny, charge should not assume, or seem to assume, 
that the transaction was criminal, or that the prisoner's partici- 
pation in it was wrongful and fraudulent. Minor vs. State, 551. 

. What is admitted, and what is contended for, may be stated in 
charging jury. Admissions and positions presumed correctly 
recited if nothing appears to contrary. Weekes vs. Cotting- 
ham, 559. 

. Charge outside of issue made by pleadings, which might have mis- 
led jury, ground for new trial. Mayor, etc., of Macon vs. Hill, 
595. 

. Refusal of requests to charge, not cause for new trial, where 
charge given was reasonably full and substantially correct, and 
where the verdict is clearly warranted by the evidence. Jordan 
& Comer vs. West, 606. 

CLAIMS. 

1. Variance between name by which defendant is sued and judg- 
ment is rendered against him, and that set forth in fi. fa., claim- 
ant may take advantage of. Bradford, trustee, vs. Water Lot 
Co. of Col. et al., 280. 

2. Title of claimant consisted of bond from defendant, proof that no 
money was ever paid thereon, and that no prescription had 
ripened ; whilst title was shown in defendant before he con- 
veyed, and jury found for former, new trial was properly or- 
dered. Davis vs. Morgan, 294. 

3. Release of property for value by plaintiff in fi. fu. before purchase 
by claimant from defendant of other property, not discharge 
property so purchased from lien of judgment. Tucker vs. Cor- 
nog, executor, 443. 

4. Bond with security taken by claimant to save purchase harmless 
from lien of judgment, admissible. did. 
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. That claimant took deed from wife as well as husband, under 
such circumstances as sale of homestead, with consent of ordi- 
nary, without more, not affect result of case. Ibid. 

. Tax books showing return of property by defendant whilst in pos- 
session, and failure on part of claimant to return any property, 
admissible for plaintiff. Smith vs. Haire, trustee, 446. 

Declarations or acts of debtor favorable to his own title, made or 
done after claimant’s alleged title accrued, and after debtor had 
parted with possession by shipping to claimant, inadmissible to 
rebut claimant’s title by purchase prior to levy of attachment. 
Ibid. 

Omission of claimant to move to dismiss levy on conclusion of 
plaintiff's evidence, no admission that prima facie case is made 
out; yet, when at the close of all the evidence, claimant con- 
tends for the conclusion in argument, and obtains it, he is 
estopped from denying that the onus has been shifted. did. 


. Possession by tenant is possession of defendant in fi. fa., and proof 
thereof since judgment casts onus on claimant. Kiser vs. Mil- 
ler, 509. 

. Whilst a judgment and eviction in ejectment by the defendant in 
ji. fa. against the possessor of land, is no evidence against the 


claimant to show title thereto, yet its admission merely to 
show how the tenant came to hold under defendant, was not 
objectionable. Ibid. 

Possession of land with bond for titles, conditioned on the pay- 
ment of a note received by the maker and indorsed ky the 
payee, of the bond, not constitute perfect equity until note is 
paid, even if it was held by the maker until barred by the 
statute. Ibid. 

. When, on trial of claim involving land divided by county line, 
it appears from the plaintiff's evidence that all the proceedings 
have been in the wrong jurisdiction, court should order levy 
dismissed; if such facts appear from claimant’s testimony, the 
verdict should be for the latter. Tambrough vs. Amis, 519. 

Alias or copy fi. fa., established or issued by clerk, by judgment 
of court, in 1867, levied in 1868, and the property claimed; in 
1874, a motion was made by claimant, with defendant joined 
as a party, to quash fi. fa. because in name of deceased plain 
tiff, and the executor was not made a party to the judgment: 
Held, that the motion came too late. Milner et al. vs. Akin, 
exrecutor, 555. 

. The fi. fa., though called an alias, and though dated at different 

time from original, and signed by different clerk, is, in effect, a 

copy, and may be established by order of the judge as a copy, 
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and issue, on motion of the executor, in name of testator. 
Ibid. 

15. Bill of exceptions by claimant, but supported by no record ap- 
propriate to claim case, reversal impracticable. Harnett vs. 
Morris, 604. 


CONFEDERATE STATES. 


1. Confederacy, in 1862, if not a de jure, was a de facto government, 
dominant in Georgia, to which any citizen could sell lands and 
pass the title. Atkinson et al. vs. Ventral Ga. Ag. & Man. 
Co., 227. 

2. When Georgia was overpowered in 1865, and such lands passed 
into the hands of the United States by conquest, the title 
thereto passed into the government of the United States. did. 


CONQUEST. See Confederate States, 2. 


CONSTITUTIONAL LAW. 


1. ‘‘ Civil cases founded on contract;” words in constitution refer to 
cases at law only. Isaacs et ux. vs. Tinley, executor, 457. 

2. Where the creation of a certain office by the general assembly is 
provided for in the constitution, and such office is created 
with the provision that the officer ‘‘shall be appointed and 
commissioned by the governor of said state fur a period of 
four years,” the office did not expire at the expiration of such 
term, but the appointee held over until his successor was qual- 
fied. Walker et al., commissioners, vs. Ferrill, ordinary, 512. 


CONTEMPT, ATTACHMENT FOR. 


1. Attachment does not lie to enforce payment of amount found to 
be due ward by guardian in settlement before the ordinary. 
Barrow vs. Gilbert, 70. 


. Fact that guardian holds property which has been set apart as 
homestead, not alter principle. Jdcd. 


. Answer of attorney to rule for failure to pay over money col- 
lected is traversable, and traverse is to be tried by jury. Smith 
vs. Bush, 121. 

. Client has option to enforce rule by attachment or by fi. fa. Ibid. 

. After affirmance as to imprisonment ordered, and the terms pre- 
scribed for avoiding imprisonment, the terms will not, before 
commencement of imprisonment, be changed because the party 
is unable to comply, unless inablity arose since order was 
passed. Z'hweatt et al. vs. Kiddoo, Judge, 300. 
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6. Matters urged in denial or excuse of a contempt, and, on writ of 
error, held insufficient, cannot be set up afterwards as purging 
contempt, before any of the imprisonment has been suffered. 
Refusal to sign second bill of exceptions proper. did. 


CONTINUANCE. 


1. Refusal proper where defendant failed to state that witness was 
not absent by his permission, or that he expected to be able to 
procure his testimony,etc. Carr vs. Dickson, adm’r, 144. 


2. Witness residing in adjoining county, and sufficient time having 
elapsed to have taken out interrogatories, continuance prop- 
erly refused. Boyd vs. McFarlin, 208. 

8. Motion for continuance based on want of mental capacity in de- 
fendant to take necessary steps to defend suit, the evidence as 
to which was conflicting, discretion of court not controlled. 
Murray vs. Phinizy & Co., 392. 


4. When criminal case has been continued on account of absence 
of two witnesses, not necessarily error to refuse second contin- 
uance on same ground, especially if it appear that both wit- 
nesses have gone beyond jurisdiction of court. Johnson vs. 
State, 491. 

5. Motion based on inability to prepare defense on account of con- 
finement in jail, and prohibition of access to defendant’s coun- 
sel, and on account of the absence of material witnesses, and 
counter-showing demonstrated that the first two grounds were 
untrue, and the court had the absent witnesses brought to the 
trial, properly overruled. Stewart vs. State, 577. 


6. Discretion in refusing continuance not controlled unless abused. 
Lipscomb vs. State, 608. 


CONTRACTS. 


1. Where one partner is to furnish houses and fixtures, and the other 
to devote his time etc., to storage of cotton, contract not vio- 
lated by latter if he, when houses are full and more not pro- 
vided, builds and stores for himself, not neglecting firm busi- 
ness. Parnell vs. Robinson, adm’r, 26. 


2. Where assignor of order for money agreed, if not paid by party 
to whom addressed in a certain time, to pay its face value, 
notice to assignor of non-payment at such time not necessary 
to recovery by assignee. Gammell vs. Parramore, 54. 

8. Evidence of change in value of order between specified time and 
notice of non-payment to assignor, properly rejected. Ibid. 


4, Assignee entitled to interest from time specified for payment. 
I bid. 
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5. Ignorantia legis neminem excusat. Jenkins vs. The German Luther- 
an Cong. of Effingham county, 125. 

6. Mistake of law, unless brought about by opposite party, not 
vitiate contract. Ibid. 


7. Debt barred by statute sufficient consideration for new promise. 
Ibid 
8. Consideration of former indebtedness sufficient to support mort- 


gage to secure same in contest between parties thereto. Usina 
& Jones et al. vs Wilder, 178. 


9. Agreement that telegraph company shall not be liable for errors 
or delays in transmission or delivery, or for non-delivery, not 
relieve it from liability for gross negligence. West. U. Tel. Co. 
vs. Fontaine, 433. 


10. Agreement to retire from business of purchasing green hides, 
etc., in the Savannah market, for a certain consideration, is 
not an illegal contract as being in general restraint of trade. 
Goodman et al. vs. Henderson, 567. 


11. The words, ‘‘in the Savannah market,” being in dispute and 
ambiguous, parol evidence was admissible to explain their 
true sense as ordinarily used in Savannah. Jdid. 


12. Bonds having many years to run, but issued with indorsement 
thereon that, in case default be made in paying any of the in- 
terest coupons at maturity, then the principal should mature, 
are legally due whenever such default occurs. Mayor etc. of 
Griffin, vs. City Bank of Macon, 584. 


CORPORATIONS. 


1. Libelous publication, corporation may make; in doing so, it must 
act through agent. Acts of agent which will charge corpora- 
tion therewith. The Howe Machine Co. vs. Souder, 64. 


2. Affidavit for attachment need not disclose that defendant is a cor- 
poration. Residence beyond this state implies that debtor is 
not a domestic corporation. Miss. Cent. R. R. Co. vs. Plant, 
167. 


3. Stockholders, except when expressly authorized by statute, are 
not allowed to plead and defend for the corporation, when the 
suit is against it, and they are not parties on the record. Black- 
man et al. vs. Cent. R. R. & Bk’g Co., 189. 


4, Officer accepting and serving under known by-law providing that 
salaries are to be fixed by president and directors, is to be un- 
derstood as undertaking the performance of his duties for such 
salary as may be established in a fair and honest execution of 
the by-law. Hagle & Phenix Man. Co, vs. Browne, 240. 
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The name of a corporation is of its very essence, and a change 
of name in the fi. fa. from that by which it is sued and judg- 
ment entered, is a material variance. Bradford, trustee, vs. 
Water Lot Co. et al., 280. 


That claimant, a different corporation, owns majority of stock ° 
in defendant in fi. fa., not make it the same party, so as to pre- 
cluce it from making defenses which latter might have set up. 
Ibid. 

Stockholders cannot maintain bill for protection of ccrporate pro- 
perty, without alleging refusal of corporation to act in corpor- 
ate name. Ware, executor, et al. vs. Bazemore, adm’, et al., 
316. 

. Majority in number of original stockholders may, while not own- 
ing stuck enough te control corporate conduct, maintain bill to 
enjoin corporation from opening a bridge, as a free-bridge, and 
ceasing to demand toll; the bridge, and the franchise to use it 
as a public toll-bridge, having been brought in as a part of the 
-apital stuck at the time of the grant of chartered rights. Hast 
Rome Town Co. et al. vs. Nagle et al., 474. 


When stockholders are not numerous, and minority complain of 
votes and motives of majority, and cf the corpcrate conduct 


consequent thereon, not improper that al] the steckholders, as 
well as the corporatiun, be made parties. did. 


Court of chancery has no authority to compel domestic corpora- 
tion to go into foreign state and specifically execute contract by 
opening ditches, etc., and on its failure thus to perform, to en- 
force decree by attachment and sequestration. Port Royal R. 
R. Co. vs. Hammond, 523. 


Where same corporation was chartered in two states, whilst, for 
some purpuses, it may be regarded as one entire entity, yet not 
for the object above specified. ddd. 


Where seal of corporation is affixed to contract introduced in evi- 
dence, and the signatures uf the proper officers thereto are 
proved, the presumption is that the officers did not exceed au- 
thority. Solomon’s Lodge, No.1, A. F. M. vs. Montmoilin, ad- 
ministratriz, 547, 


COSTS. 

1. Under local law of Houston county, no bill for extra costs or extra 
services in transcribing and indexing dockets, or for a venire, 
can be claimed by clerk until passed upon and approved by 
county commissioners. County Commissioners of Houston Co., 
vs. Culler, clerk, 181. 
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2. Larceny from the house was one of the felonies reduced to misde- 
meanors by act cf 1866, and, in case of cenviction, solicitor 
entitled to same costs as formerly. Zaylor vs. Van Epps, solicitor 
general, 189. 

3. Where plaintiff, after verdict, makes motion for new trial, and 
then dismisses motion, he alone is liable to officers of ccurt for 
costs. Greer, clerk, vs. Southwestern R. R. Co., 266. 


COUNTY COURT. Sce Amendment, 1. 


COUNTY MATTERS. 


1. Judge cf superior court has no authority to appoint special officer 
to capture escaped prisoner, and to pass order, un approval of 
grand jury or otherwise, that county pay for such service, and 
to enforce same by mandamus. Maawell et al., commissioners, 
vs, Cumming, 384. 

2. Act of 1874, in respect to duties of commissioners who consoli- 
date returns of elections is directory, and if any candidate be 
injured by their failure to discharge duty, he has an ample 
commen law remedy. Kemp et al., vs. Ventulett et al., 419. 


COURTS. See Judgments, 3. 


CRIMINAL LAW. 


1. Indictment not quashed because two of the grand jury appeared 
in it as Seaborn Watford and John W, Stoy, and on the jury 
list as S. Wadford and John W. Stoy, Jr. Hayes vs. State, 35. 


. Arraignment need not be repeated after mistrial. Ibid. 


. Judge exhausted may suspend trial till next morning, though he 
had announced there would be no stop. Ibid. 


4. Killing admitted, court may so state to jury. Ibid. 
5. Supreme court, reviewing power of, not alluded to in charge. 
Ibid. 

. Simple trespass on property not change murder to manslaughter. 
Tbid. 

. Charge that providing deadly weapon for purpose of killing is 
evidence of malice not error, there being evidence of such 
preparation. did. 

. Charge shculd not intimate, by words or manner, judge’s im- 
pression of facts. Ibid. 

Intention gathered from what took place a¢ the killing, as well 
as before and after. Ibid, 


10, Error to speak of person killed as a “victim” in charge, Ibid. 
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. Error to charge that prisoner is ‘‘ guilty of murder” if certain 
facts are not true. Ibid. 

. Pending capital case, judge should not retire beyond bar with- 
out suspending business till his return. did. 


. Guilty and innocent alike entitled to fair trial did. 


. Indictment for burglary in night-time, which charges that de- 
fendant broke and (entered, in the night-time, a store-house 
where valuable goods were stored, with intent to steal,Sand 
took and carried away certain brandy peaches and $6.00 in 
money, of the personal goods of one Peter Lewis, sufficient to 
support conviction. Houser vs State 78. 


. Court need not read to jury any portion of law book handed to 
judge for that purpose. Ibid. 


. Circumstantial testimony, in cases of, state should show that 
defendant committed offense to moral certainty; unnecessary 
to show that it was impossible for it to have been committed 
by any one else, etc. Ibid. 

17. Testimony being that it was the habit of witness to leave store 
after dark, and to return sometimes at daylight, and always be- 
tween daylight and sunrise, and that on this occasion he re- 
turned between daylight and sunrise, not error to charge that 
the jury must look to the proof, and if they found that the wit- 
ness left at night, and came there again at daylight, and found 
that the store was broken open, then they would have a right 
to say that it was in the night, especially when the court also 
charged, at request of defendant, that if the crime could have 
been committed, under the evidence, between daylight and sun- 
rise, then they must acquit. Ibid. 


18. Circumstantial evidence necessary to convict of burglary in night- 
time. Ibid, 

19. Where facts on which demurrer and motion to quash indictment 
were predicated, would not have authorized arresting the judg- 
ment, to require grant of new trial for overruling same, record 
should disclose that they were made on arraignment, before 
plea to merits. Davis vs. State, 170. 


20. That defendant was acquitted of fornication and adultery with 
mother of alleged bastard, not good plea of autrefois acquit to 
indictment for bastardy. Ibid. 


21. That defendant has bastard, which is likely to become chargeable 
to county, and refuses to give bond for its maintenance, suf- 
ficient to warrant conviction in that county, irrespective of 
place where it was begotten or born. did. 


22. Where defendant is charged with being the father of two bastards, 
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and is convicted, he can be punished as prescribed in $4564 of 
Code. Ibid. 


. Whilst it would have been better to have indicted him for two 
distinct offenses, and punished him for each separately, yet the 
fact that he was charged with but one offense was no ground 
of acquittal. bid. 


. The mother may make the affidavit necessary to authorize the 
warrant for the arrest of the putative father. did. 


Copy of affidavit and warrant under which defendant was ar- 
rested, established before magistrate who issued warrant, orig- 
inal having been lost, admissible. Magistrate had jurisdiction 
to establish copy. did. 


. Bastardy, offense not complete until defendant has failed or re- 
fused to give security for maintenance and education of child. 
Grogan vs. State, 196. 


. On arrest, he should be carried before the justice, and on his re- 
fusal to give such security, he should be bound over to appear 
at court. Sheriff has no authority to take bond for his appear- 
ance at court, especially out of the county of which he is sheriff, 
Ibid. 

. Penalties prescribed in §4712 of the Code, for attempts to commit 

offenses, apply equally, whether indictment be under that sec- 

tion for the attempt, or under some other section for the of- 
fense itself, and only the attempt be found. Miller vs. State, 

200. 

. The finding of a minor offense operates as an acquittal of the 
major offense charged, though verdict may not expressly so 
state. Ibid. 

That cattle-stealing may be punished as misdemeanor, when pris- 
oner is recommended to mercy, does not take it out of the class 
of offenses punishable, as a general rule, by imprisonment in 
the penitentiary for a time not less than two years. Ibid. 


. Where deceased, provoked by opprobrious words of defendant, 
advanced with pound-weight in his hand, and while near 
enough to strike, and having the other hand upon defendant’s 
person, was slain, law of justifying assault, or assault and bat- 
tery, by evidence of opprobrious words, not involved on trial 
for murder. Brown vs State, 212. 


. Where defendant admits in statement that he gave fatal wound, 
and all the evidence is direct, and to the same effect, and there 
is no testimony tending to show that homicide was involun- 
tary, neither the law of circumstantial evidence, nor that of in- 
voluntary manslaughter, has any application, did. 
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33. 


34. 


INDEX. 


Effect of threat, as evidence, must be determined by jury; court 
should express no opinion thereon Fulton vs, State, 224. 


Charge as to power of jury to recommend that defendant be im- 
prisoned for life, if they found him guilty on circumstantial 
evidence alone. The jury found him guilty, and recommended 
him to mercy. The court sentenced him to be hung. There 
was no circumstantial evidence in the case: Held, that the charge 
was based upon an assumed state of facts, calculated to mis- 
lead; and, therefore, manifestly erroneous. Regular vs, State, 

' 264. 

Evidence that defendant was generally regarded as a man of un- 
sound mind, and that such was his reputation before the com- 
mission of the alleged offense, properly rejected. Brinkley vs. 
State, 296; Stewart vs. State, 577. 


. Discretion of court in deciding on competency of juror, on mo- 


tion for new trial, where conflicting evidence was introduced, 
not interfered with. Ibid 

Insanity which the law recognizes as an excuse for crime, must 
be such as dethrones reason, and incapacitates an individual 
from distinguishing between right and wrong. did. 


. That the parties afterwards ‘‘ made it up,” is not evidence tend- 


ing to prove the shooting lawful. Neither is the fact that the 
defendant obtained a warrant against the prosecutor for as- 
sault with intent to murder. Hadley vs. State, 309. 


Dealings between the parties as landlord and tenant, or as credi- 
tor and debtor, etc., not illustrate lawfulness of shooting. Nor 
that parties were friendly immediately before and after the 
shooting. did, 


. Why a person who was requested to price the work (concerning 


alleged overcharges, on which the quarrel took place), declined, 
immaterial. did. 

Neither malice nor deliberation is essential to the unlawfulness 
of the shooting. did. 

After dangerous assault has been long enough over for the as- 
saulted party to run sixty yards for a pistol and return, to 
shoot the first assailant then, solely because of the past assault, 
is unlawful, especially if he is in retreat. did. 


. Doctrine of reasonable fear, and of defense of habitation, inap- 


plicable under the evidence. did, 


Errors in charge, if any, were favorable. to prisoner, and there- 
fore no ground for new trial. did. 


. To accomplish sexual intercourse pending virtuous engagement 
to marry, may be seduction, though consent be obtained with- 
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out other persuasion than that which is implied in proposing 
the intercourse and repeating the promise of marriage. Wil- 
son vs. State, 328. 

. In charging, whole section of Code relating to offense may be 
read. Ibid. 

. Jury all present at return of verdict, omission of one name by 
clerk in calling over panel, no ground for new trial. Ibid. 


48 Consent to act as second alleged to have been given in this state, 
immaterial where duel was fought, Harris vs, State, 332. 


49. Offense alleged on day subsequent to finding of bill; special de- 
murrer, before trial, susiained. ddd. 

50. Perjury may be assigned on affidavit made for purpose of pro- 
curing warrant. Pennaman vs, State, 336. 


. If justice, in administering oath, acted officially, it need not fur- 
ther appear that he acted judicially. Ibid. 


52. Exception to vagueness or incompleteness of description of pro- 
ceeding in which oath was made, must be taken before trial. 
Ibid. 
. Jury may be instructed that if they find, from the evidence, be- 
yond a reasonable doubt, that all the allegations are true, they 
should find the defendant guilty. Ibid. 


. Bond for appearance cannot be forfeited when state has defend- 
ant in her own custody, under sentence from one of her courts. 
Buffington vs. Smith, governor, 341. 


. Act creating criminal court for Sumter provided that all offenses 
should be tried upon written accusation founded on affidavit; 
that said affidavit should distinctly set forth the nature of the 
offense, the time when committed, and by whom committed; 
that the accusation should follow the affidavit, and be signed by 
accuser. It also declared that the court should not have juris- 
diction of cases of simple larceny amounting to a felony: 
Held, that affidavit should show affirmatively that larceny 
charged did not amount to a felony. Johnson vs. State, 397. 

56. Where affidavit did not show this, record inadmissible on subse- 
quent trial of witness for perjury alleged to have been com- 
mitted in testimony in such case. Ibid. 

57. Knowingly to misrepresent a blind horse as sound, and thereby 
to cheat a person swapping for the animal, constitutes a com- 
mon cheat and swindler. TZatuwm vs. State, 408 


58. Larceny from the house may be committed of goods in any 
house, If it be a cotton-house, not within the curtilage, crime 
is punishable under § 4417 of Code; or if not, certainly after 
conviction, act is punishable as simple larceny. Stanley vs. 
State, 430. | 
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. When criminal case has been continued on ground of absence of 
two witnesses, not necessarily error to refuse second contin- 
uance on same ground, Johnson vs. Slate, 491. 

. After juror has been put on prisoner, but before he is sworn, 

court may allow solicitor to ask him whether he has been nat 

uralized, that officer having just been informed that he had 
not been. bid. 

. Cattle stealing, jury may lessen punishment by recommendation 

to mercy, whether there are mitigating circumstances or not, 

and it is error for the court to limit this right in its charge. 

Ibid. 

. Separation of witnesses is required when ‘‘ practicable and con- 
venient,” and is within the discretion of the presiding judge. 
Turtaville vs. State, 545. 

Verdict of guilty of ‘‘ involuntary manslaughter without due cau- 
tion and circumspection,” is so uncertain as to authorize the 
judge to send the jury back; and when they return with ver- 
dict of voluntary manslaughter, it was properly received. did. 


. Where stolen cow was butchered at certain pen, and the evidence 
tends to connect the prisoner with the act, his previous use of 
the pen for butchering other cattle, is relevant testimony. Minor 
vs. State, 551. 

. The phrase ‘‘ one of the original parties,” would describe a prin- 
cipal in the second degree, or an accessory before the fact, as 
well as a principal in the first degree. Ibid. 


. On a trial for larceny, the court’s charge to the jury should not 
assume, or seem to assume, that the ‘‘ transaction” was crimi- 
nal, or that the prisoner’s participation in it (if he did partici- 
pate in it) was wrongful and fraudulent. Jdid. 

. That the prisoner ‘* did other acts” (that is, other than driving up 
the cow to the pen where she was slaughtered), ‘‘and aided in 
depriving the owner of his property,” would not necessarily 
characterize him as a principal in the first, rather than as a 
principal in the second degree. Ibid. 


. If the animal was stolen by other persons, with or without the 
prisoner’s procurement, brought to his premises in his absence, 
after the larceny by them was complete, there received by him 
on his return, and slaughtered, he aiding in the slaughtering, 
in removing the meat, and in appropriating it to himself and 
some of his confederates, his offense is not that of a principal 
felon. If he procured the larceny, he is an accessory both before 
and after the fact; and if he did not procure it, but knew of it, 
he is an accessory after the fact, or guilty of the equivalent mis- 
demeanor of receiving stolen goods, knowing them to be stolen. 
Ibid. 
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. The evidence is insufficient to support the verdict. Madden vos. 
State, 563. 


. Severance may be ordered, where public justice requires it, on 
motion of solicitor general. Stewart vs, State, 577. 


. Where motion for continuance was based on inability to prepare 
defense from confinement in jail, and the prohibition of access 
on part of counsel, and on account of the absence of material 
witnesses, and the counter-showing demonstrated the first two 
grounds to be untrue, and the court had the absent witnesses 
brought to the trial, the motion was properly overruled. Stew- 
art vs. State, 577. 


. Where there were six counts in one indictment, all charging same 
felony, but in different ways, not error to refuse to compel the 
solicitor general to elect. Ibid. 


73. Verdict need not specify on which count it was rendered. Ibid. 


74, Circumstantial evidence only, except that of witness who was 
jointly indicted with defendant, and subsequently convicted as 
principal in the first degree, and of the wife of such witness, and 
evidence was discovered flatly contradicting such witnesses, 
new trial should have been granted. bid. 


DAMAGES. 


1. Opinion of plaintiff that damage from the crushing of his hand 
by cars was $10,000.00, inadmissible. He must state facts. 
Cent. R. R. & Bk’g Co. vs. Kelly, 107. 


. In action for illegal levy, where facts showed malice, not error to 
charge that jury might find vindictive damages. Coleman & 
Newsome vs. Ryan, 132. 


3. If tortious act of agent of railroad be such as would have sub- 
jected him to vindictive, or exemplary damages, company re- 
sponsible for like damages. Gasway vs At. & W. P. R. R. Co., 
216. 


. For the unlawful, wilful homicide of husband, whether it be mur- 
der or only voluntary manslaughter, widow may recover dam- 
ages. If committed in resisting battery, and deceased was the 
assailant, these facts, with the attendant circumstances, will 
goin mitigation. Weekes vs. Cottingham, 559. 


. Contract, damages for breach of which being fixed at $5,000.00, 
and it being therein written that this sum was not to be con- 
sidered in the nature of a penalty, but as stipulated and liqui- 
dated damages, verdict for that amount not set aside. Good- 
man et al. vs, Henderson, 567. 
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DEBTOR AND CREDITOR. 


1, Where executor paid over to attorney of legatee latter’s share less 
sum sufficient to cover garnishments, taking receipt which so 
specified, and, further, that surplus should be paid to legatee: 
Held, that such receipt was not evidence of appropriation of 
sum to garnishing creditors. Raefle vs. Moore et al., 94. 


2. Prior judgments obtained at instance of debtor, by fraudulant 
contrivance, and though against him, manifestly controlled by 
him, held to be of inferior dignity to judgments apparently 
junior. Ibid. 


3. Equity will not be active in carrying into effect agreement, the 
object of which is to protect property from judgment to which 
it is justly subject. F'lewellen et al. vs. Fontaine et al.,, 471, 


4, For principal debtor to be discharged because he invested for his 
creditor in bonds, with some apparent authority from the lat- 
ter, if he never tendered nor reported them, but retained 
them until they perished, he must show that he invested in 
the creditor’s name, or render a reason why he invested other- 
wise, or why he did not tender, or, at least, report. Vason et 
al, vs. Beall, trustee, 500. 


5. To render verdict on principles of equity, is to do between the 
parties what is right and equitable, according to the evidence. 
L bid. 

6. An agreement to do “‘ what is right,” raises the question of what 
is right, under all the circumstances, and where the ordinance 
of 1865 applies, this question is for the consideration of the 
jury, and not for final decision by the court in the shape of 
instruction. Jdid. 


DEEDS. 


1. Attestation by two witnesses, one of whom is a justice of the 
peace of another state, will not, without further probate, pre- 
pare deed for record in this state, so as to render it admissible 
as recorded deed. aton vs. Freeman, 129. 


2. Recital of payment of purchase money in deed from defendant in 
ji. fa. to claimant, made before suit in which judgment was 
obtained was commenced, prima facie evidence thereof. Bon- 
ner, trustee, vs. Metcalf, 236. 

8. Certificate to acknowledgment of deed executed in foreign state, 
by commissioner for Georgia, showing that such commissioner 
was one of the attesting witnesses, though fact does not appear 
from attestation itself, instrument admissible, it having been 
regularly recorded. Baird et al. vs, Evans, 350. 
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4. Quit-claim deed sufficient color upon which to base prescription. 
Castleberry vs. Black et al., 386. 


5. Conveyance to secure debt, made under act of 1871, passes title, 
and defeats all right to homestead. Isaacs et ux. vs. Tinley, 
executor, 457. 


6. Section 2712 of Code in respect to mode of attacking deeds on 
ground of forgery, applies to any registered deed having marks 


of alteration on its face, though more than thirty years old. 
Hill vs. Nisbet, trustee, 586. 


7. Affidavit valid, which charges forgery to best of affiant’s knowl- 
edge and belief, though it explains that the forgery consisted 
in the alteration or erasure of the name of the true vendee, and 
the insertion of that of another. Jbdid. 


8. Such issue should be tried separately; but if, by consent of par- 
ties, it be tried with main case, burden of proof as to forgery 
will be on same party as if special issue were tried by itself. 
Ibid. 

9. Burden is upon party who offered deed to show its genuine char- 
acter; and where it carries on its face a material alteration, and 
no proof of its actual execution is adduced, the alteration, 
whether more than thirty years old itself or not, must be sat- 
isfactorily explained before instrument can pass title as a gen- 
uine paper because of its age. Ibid. 


DELIVERY. See Sales, 3, 7, 9, 11. 

DE MINIMIS NON CURAT LEX. See Principal and Agent, 6. 
DISCOVERY. ® See Equity, 9, 10. 

DIVORCE. See 7Zrusts, 2, 3. 


DCWER. 


1. Widow is entitled to possession of mansion in which her husband 
left her, until dower has been assigned; and this right to its 
possession is additional to, and independent of, her year’s sup- 
port. Calhoun, executor, vs. Calhoun, 247. 


2. Widow is entitled to dower in lands held by her deceased husband 
as tenant in common. Partition need not precede the setting 
aside. Ross vs. Wilson, 249. 


3. Widow whose apparent interest it was to take a child’s part in 
lieu of dower, and to whom was assigned such part, may, after 
her death, be presumed to have elected against her dower in 
due time. Sloan, guardian, vs. Whitaker, 319. 
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DUELING See Criminal Law, 48. 


DURESS. See Vendor and Purchaser, 4, 5. 


EASEMENT. See Vendor and Purchaser, 1, 2. 


EJECTMENT. 


1 


. Mesne profits not recoverable in ejectment, without some evi- 
dence of amount, etc. Eaton vs. Freeman, 129. 


. Where plaintiff proves that he let defendant into possession under 
written contract for exchange of lands, terms of contract, and 
some breach thereof, must appear before a recovery can be 
had. Ibid. 


. Tenant in common may sue severally in ejectment, but can re- 
cover no more than his own interest. Sanford vs Sanford, 
259. 


. Plea that deed constituting one link in plaintiff’s chain of title, 
was made in fraud of rights of creditors, under whom defend- 
ants hold, and is fraudulent and void, should be stricken, 
Baird et al. vs. Evans, 350. 


. Possession of land, with bond for titles, conditioned on payment 
of note received by obligor, and indorsed by obligee of bond, 
not constitute perfect equity until note is paid, even if it was 
held by maker until barred. Kiser vs. Miller, 509. 


. Section 2712 of Code, in respect to mode of attackindg eeds on 


ground of forgery, applies to any registered deed bearing marks 
of alteration on its face, though more than thirty years old. 
Hill vs. Nisbet, trustee, 586. 


. Affidavit good, if it charges forgery to best of affiant’s knowledge 


and belief, though it afterwards explains that the forgery con- 
sisted in an alteration or erasure of the name of the true ven- 
dee, and the insertion of that of another. Jdid. 


. Such issue should be separately tried; but if it be tried with the 
main case, burden of proof, in respect to the forgery, will be 
on the same party, as if tried by itself. did. 


. Burden of proof is upon party offering deed to show its genuine 


character; and when it carries on its face a material alteration, 
and no proof of its actual execution is adduced, the alteration, 
whether more than thirty years old itself or not, must be ex- 
plained before instrument can pass title. did. 


ELECTION. See Criminal Law, 72. 


ELECTIONS. See County Matters, 2. 
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EQUITY. 

1. Legal remedy complete, equity will not assume jurisdiction 
even in cases of fraud. Huff vs. Ripley & Tinsley et al., 11. 

2. Where in case of partnership for storage of cotton, shortly after 
death of one of the firm, survivor sells certain cotton stored 
with them, and no owners have appeared for ten or twelve 
years to claim fund, administrator of deceased entitled to due 
proportion thereof, but in order to protect surviving partner, 
equity will direct that the part of fund so awarded such ad- 
ministrator be kept in court for twelve months or longer, and 
that advertisement be made, in order that true owners may 
have time to present claims. Parnell vs. Robinson, administra- 
tor, 27. 

. Where bill alleged that defendant was of said county, but sheriff 
returned ‘‘not to be found,” demurrer based on ground of 
want of jurisdiction, properly overruled. Swann vs. Phaniz 
Tron & Coal Co., 199. 


. Though before Code an executor could not delegate the trust, yet 
when he authorized an agent, by power of attorney, to sell, 
fixing therein the minimum price, and the executor afterwards 
received the purchase money, a perfect equity was vested in 
the purchaser. Atkinson et al. vs. Central Ga. Ag. & Man. Co., 
227. 

. Administration of estate, equity will not interfere with at in- 
stance of creditor, where his remedy on the bond is adequate. 
Collins, adm’x, et al. vs Stephens, 284. 

. That defendant filed answer in nature of cross-bill, not entitle 
him to opening and conclusion of argument. Guernsey, Bar- 
tram & Hendrix os. Reeves, 290. 

. Bill dismissed in term or vacation without leave or order. Kean, 
guardian, vs, Lathrop, 355. 

. If done in term, that presiding judge was formerly of counsel and 
filed bill, not prevent act from being effective. J bid. 

. Nor will dismissal be ineffective because defendant has made 
discovery prayed for, the answer being merely defensive, set- 
ting up no counter-claim, and praying for no relief against 
complainant. J did. 

. Whether, in second bill for same cause, defendant can be de- 
prived of benefit of answer by waiver of discovery—quere ? 
Ibid. 


. Defendants against whom equitable rights are prayed, all stricken 
from bill by amendment, bill properly dismissed. Usery et al. 
vs. Pryor et al., 375. 

. Judgment or decree rendered by consent, by inadvertance or 





INDEX. 


mistake not speaking the true intention of the parties, equity 
will reform. Lester et al., admr’s, vs. Mathews, 403. 


13. Any person who took substantial interest may bring bill, though 
not technically a party thereto, and relief will be granted 
against the custodians of the fund out of which such person 
was to be paid, though they were administrators of the estate, 
and hence not actual parties to the consent decree, which was 
rendered on an issue of devisavit vel non. Ibid. 


. County where first decree was rendered, and of the residence of 
the administrators, proper venue. Jdid. 


. All parties to first decree must be made parties to bill. d¢d. 


. Act of 1874, in respect to duties of commissioners who consoli- 
date returns of elections is directory; candidate injured by 
their failure to discharge duty has an ample common law rem 
edy. Kemp et al. vs. Ventulett et al., 419. 


Objection to jurisdiction on ground of adequate remedy at law, 
must be made by demurrer at first term; it comes too late after 
verdict and decree, Isaacs et ux. vs. Tinley, executor, 457. 


. ‘Civil cases founded on contract,” words in constitution refer 
to cases at law. Ibid. 


. Former decree, equity will be slow to interfere with. bid. 


. Agreement, object of which is to protect property from judg- 
ment to which it is justly subject, equity will not be active in 
carrying into effect. Flewellen et al. vs. Fontaine et al., 471. 


. When stockholders are not numerous, and minority complain of 
votes and motives of majority, and of the corporate conduct 
consequent thereon, not improper that all of the stockholders, 
as well as the corporation, be made parties. Hast Rome Town 
Co. et al. vs. Nagle et al., 474. 

22. When demurrer for improper parties, groups three of the defend- 
ants as within the same objection, and two of them are clearly 
proper, the third being doubtful, it should be overruled. did. 


23. Jurisdiction to compel domestic corporation to specficially perform 
contract in another state, by opening ditches, etc., and on its 
failure, to entorce decree by attachment and sequestration, 
court of chancery has not. Port Royal R. R. vs. Hammond, 
523. 

24, Where same corporation was chartered in two states, whilst, for 
some purposes it may be regarded as one entire entity, yet not 
for the object above specified. Specific performance should 
be decreed by courts of foreign state bid. 

25. Bond for titles and holder’s interest in land to which it relates, 
pass to assignee in bankruptcy. After latter has disposed of 
land to obligor, though done illegally, fraudulently, and with- 
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consideration, bankrupt cannot reclaim it by bill in state court, 
and have a conveyance decreed to himself, or damages award- 
ed for a breach of the bond. Smith vs. Hornesby et al., 529. 


26. If it would aid complainant’s case to aver that he had with- 
drawn from bankruptcy, he has not so averred, except by way 
of reciting contents of previous bill, which is not sufficient; 
neither has he pleaded or exhibited any judgment of the court 
of bankruptcy permitting him to withdraw. Jbid. ~ 


27. Where common seal of corporation is affixed to contract. and 
signatures of proper officers are proved, presumption is that 
officers did not exceed authority. Seal is prima facie evidence 
that it was affixed by proper authority. Such facts are suffi- 
cient to rebut answer denying that such contract was signed 
and sealed by authority. Solomon’s Lodge No. 1 A. F. M. vs. 
Montmollin, adm’x, 547. 


28. Lot specified in bond, but not embraced in deed, which was ac- 
cepted by defendant, to obtain reformation, fraud, accident or 
mistake, or at least that it was omitted without the consent of 
the defendant, must be alleged in plea to action for purchase 
money. Neil vs. Bunn, 583. 


29. Demurrer to bill filed by wife and infant children against her 
husband, as trustee, and a third person, to set aside unauthor- 
ized trade between them, such person having notice of the 
want of authority, properly overruled, though such bill was 
not filed until five years after trade was consummated. Gard- 
ner vs. Crockett, 603. 


ESTATES. 


1. An autemptial settlement, made in 1821, whereby the intended 
wife conveyed all her property to trustees, and to the heirs 
etc., of the survivors of them, for the use of herself during 
life, and after her death for the use of the heirs of her body to 
be by her intened husband begotten, and, in default of issue, 
for use of herself or husband, whichever should survive, prior 
to the abolition of entails, would have created an estate tail. 
Wayne vs. Lawrence, adm’r, et al., 15. 

2. Under rule of construction prescribed by act of 1821, wife took 
absolutely: Ibid. 

3. The heirs of the body designated in the settlement are those of 
wife only. bid. 

4. Devise to son for life, and, after his death, to his lawful child, 
and in the event of no child, property to revert to estate, and 


be equally divided among his children, no attempt to create 
estate tail. Sanford vs. Sanford, 259. 
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5. Children left by tenant for life were seized of the remainder in 
fee. Ibid. 

6. Tenant in common may sue severally in ejectment, but can re- 
cover no more than his own interest. Jd. 


See Witls. 


ESTOPPEL. 


1. Recitals in mortgage estop mortgagors from denying title to 
property covered thereby. Usina & Jones et al., vs. Wilder, 178. 


2. Where wife, in April, 1872, brings ejectment for land, to which 
she had executed a deed in January, 1869, but claiming that it 
was obtained by duress of husband, it would seem that she 
would be estopped by her acquiescence, as against a purchaser 
without notice. Bazemore vs. Freeman et al., executors, 276. 


3. Omission of claimant to move to dismiss levy on conclusion of 
plaintiff ’s evidence, no admission that prima facie case is made 
out; yet, when, at the close of all the evidence, claimant con- 
tends for the conclusion in argument, and obtains it, he is 
estopped from denying that the enus has been shifted. Smith 
vs. Haire, trustee, 446. 

4, Demurrer to bill filed by wife and infant children, against her 
husband as trustee and a third person, to set aside unauthor- 
ized trade between them, such person having notice of the 
absence of authority, properly overruled, though such bill was 
not filed until five years after trade was consummated, Gard- 
ner vs. Crockett, 603. 


EVIDENCE. 


1, Assignor agreeing to pay face value of order for money, if not 
paid in certain time by drawer, evidence of change in market 
value of order between time for payment and notice of non- 
payment to assignor, properly rejected. Gammell vs. Parra- 
more, 54. 

2. Conversation, otherwise irrelevant, admissible as part of res ges- 
te. Flanders & Huguenin vs. Maynard, 56. 


3. Declarations by person under whom defendants claim, made after 
they parted with their money and acquired possession, inad- 
missible to impair their title. did. 

4. Libel, action for; publication not name person, but describes him 
by occupation, conduct, and size; opinion of witness who testi- 
fied that he thought plaintiff was referred to, giving facts, ad- 
missible. The Howe Machine Co. vs Souder, 64. 

5. Material to show that plaintiff paid value to payee for notes; that 
he held two notes on latter, one of which he surrendered, and 
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that he credited the other with a partial payment, may be 
proved by parol. Clary vs. Surrency, 83. 


. Exemption of attorney from examination as to facts which came 
to his knowledge in professional capacity. Raefle vs. Moore 
et al., 94. 


. Opinion of plaintiff that damage from crushing of hand by cars 
was $10,000.00, inadmissible. He must state facts. Cent. R. R. 
& Bk’g Co. vs. Kelly, 107. 


. Sayings of conductor to fireman at next station to that of acci- 
dent, inadmissible; especially in behalf of the company. Ibid. 


. Defense that note was given by mistake, but plea did not allege 
how, evidence, in general terms, that the note was given by 
mistake, that consideration was settled before it was made, 
properly excluded. Carr vs. Dickson, adm’r,, 144. 


. Bastardy, upon trial of, copy of affidavit and warrant under 
which defendant was arrested, established before magistrate 
who issued warrant, original having been lost, admissible. 
Davis vs. State, 170. 

. Journeyman shoemaker, working by the job, may refer to books 
as memorandum to refresh memory; but neither the books, nor 
extracts therefrom, are admissible as original evidence. Schall 
vs Hisner, 190. 


. Existence of debt in evidence, if amount be at all relevant, wit- 
ness should be allowed to state it. Fulton vs. State, 224. 


. Recital in deed from defendant in fi. fa to claimant, made before 
suit was commenced in which judgment was obtained, of pay- 
ment of purchase money, prima facie evidence thereof. Bon 
ner, trustee, vs. Metcalf, 236. 


. Witnesses not experts, but who give facts for their opinion, may 
testify to value of services described to them, and proved by 
other witnesses to have been rendered by a person in the line 
of his special business, they knowing his professional stand- 
ing, and having employed him, or been employed with him 
elsewhere, though knowing nothing personally of the particu- 
lar services now in question. Eagle & P. Man. Co. vs. Browne, 
240. 

Parol evidence admissible to show that insurance agent knew fact 
which he ought to have stated in policy, but did not. Mod. F. 
D. Ins. Co. vs. Coleman & Collat, 251. 

. Insolvency, evidence of general reputation of, inadmissible. 

Phillips vs. Bullard, 256. 


. Statement by sheriff in entry on attachment, that copy of levy 
was served on claimant, inadmissible to bind latter, as law 
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does not require such service. Guernsey, Bartram & Hendrix 
vs. Reeves, 290. 


. Survey by others than county surveyor, inadmissible, unless 
proved by parties who made it; the affidavit of such persons 
on the survey is not sufficient proof. Maples vs. Hoggard, 315. 


. Memorandum of settlement reduced to writing, and handed to 
defendant’s agent, parol evidence as to contents, admissible, 
where agent testified that he never had had such memorandum, 
or, if he ever had it in his possession, it was lost or mislaid, 
though no notice to produce was served. Carr vs. Smith, 361. 


. Action against railroad for loss of freight in car loaded by plain- 
tiff, but keys retained by former’s agents, not error to exclude 
evidence that it was the custom of the company not to be re- 
sponsible for the conduct of its agents who held the keys, 
especially if there was no notice of such custom shown. Cen. 
R. R. Bk’g Co. vs. Anderson, 393. 


. Irrelevant testimony should be excluded. Claflin & Co. vs. 
Briant, 414. 


. Bond with security taken by claimant to save purchase harmless 
from lien of judgment, admissible to show in favor of plain- 
tiff. Zucker vs. Cornog, executor, 443. 


Tax books showing return of property by defendant in fi. fa. 
whilst in possession, and failure on part of claimant to return 
any property, admissible for plaintiff in fi. fa. Smith vs. Haire, 
trustee, 446. 


. Declarations or acts of debtor favorable to his own title, made 

or done after claimant’s alleged title accrued, and after debtor 

had parted with possession by shipping to claimant, inadmis- 
sible to rebut latter’s title by purchase prior to levy of attach- 
ment. Ibid. 

. If part of answer be read by party who sued out interrogatories, 
he should read all of that answer. Perry, adm’r, vs. Mulligan, 
479. 

Question at issue being whether creditor refused Confederate 
money tendered by certain debtor, evidence that he refused it 
when offered by other debtors, inadmissible, as also was testi- 
mony to the contrary. Tason et al vs. Beall, trustee, 500. 


. On proof of loss of original agreement and correctness of copy, 
latter admissible. Goodman et al. vs. Henderson, 567. 


. Meaning of words in contract, ‘‘in the Savannah market,” being 
ambiguous, parol evidence admissible to explain their true 
sense as ordinarily used in Savannah. did. 


. Compel counsel to disclose, on oath, that he has in court one of 
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his client’s title papers, and to produce it to be used in evidence 
for opposite party, court has no power to; especially where no 
notice to produce has been previously given. Dover et al. vs, 
Harrell, executor, 572. 

30. Upon trial of issue of forgery in ejectment case, burden of proof 
is upon party offering deed to show its genuine character; and 
where it carries on its face a material alteration, and no proof 
of its actual execution is adduced, the alteration, whether 
more than thirty years old itself or not, must be satisfactorily 
explained before instrument can pass title. Hill vs. Nisbet, 
trustee, 586. 


EXECUTIONS. See Claims, 1, 13, 14; Levy and Sale, 1, 2, 4. 
EXECUTORS. See Admistrators and Ezecutors. 


FRAUD, STATUTE OF. See Partnership, 8. 


GARNISHMENT. 


1, Executor pays over to attorney for legatee his share less sum 
sufficient to cover garnishments served on him, taking a receipt 
which so specified, and, further, that surplus of amount re- 
tained should be paid to legatee: Held, that receipt was no ev- 
idence of appropriation of sum withheld for benefit of credi- 
tors who sued out garnishments. Raefle vs. Moore et al., 94. 


2. Fraudulent effort to defeat garnishing creditors by giving small 
notes within justice court jurisdiction, thus securing prior 
judgments which are manifestly controlled by debtor, subse- 
quent judgments held to be of prior dignity. Ibid. 


' 8. Answer admitted only possession of notes belonging to defend- 
ant, and justice rendered judgment against garnishee, per- 
sonally, superior court, on certiorari, should have set aside 
such judgment, ordered the notes brought in, and proceedings 
to be had as directed in §3305 of Code. Hallett, Seaver & Bur- 
band vs. Blain & Harris et al., 142. 


4. Judgment against garnishee, rendered after a full hearing, not 
set aside. on motion. because of any defect in testimony to 
support it. Fort, adm’r, vs. Strohecker, 263. 


5. Assets consist of debts once represented by notes payable to judg- 
ment debtor, but now represented by others payable to and 
held by son, and both he and his son are insolvent, garnish- 
ment less available remedy than bill. Bowling et al. ,vs. Amis,400. 


GUARANTY. 


1. Where assignor of order for money agreed, if not paid by party 
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to whom addressed in a certain time, to pay its face value, no- 
tice to assignor of non-payment not necessary to recovery by 
assignee. Gammell vs, Parramore, 54. 

2. Evidence of change in value of order between specified time and 
notice of non-payment, properly rejected. Ibid. 

3. Assignee entitled to interest from time specified for payment. Ibid. 

4. Offer to indorse, defendant not liable thereon unless plaintiffs, 
within reasonable time, gave notice that they had accepted 
offer, or had acted on it. Claflin & Oo, vs. Briant, 414. 


GUARDIAN AND WARD. 


1. Judgment for amount found to be due ward in settlement before 
ordinary, must be collected by process of execution. Attach- 
ment for contempt not lie. Barrow vs. Gilbert, 70. 


2. Fact that guardian holds property which has been set apart as 
homestead, not render latter proceeding proper. did. 


3. In such proceeding, evidence of insolvency of security irrelevant. 
Ibid. 


HOMESTEAD. 


1. Illegality to execution based on judgment rendered in 1860, that 
land levied on had been set apart to him as homestead under 
law of force in 1864, and that defendant was entitled to seventy 
acres of such land, together with dwelling house and improve- 
ments, not exceeding $200 in value, properly overruled, it not 
being alleged that the seventy acres, including dwelling house, 
had ever been designated and laid off. Dorsey vs. Mumpford, 
119. 

2. Labor done thereon in cultivation of crops or other farm work, 
homestead subject to debt for. Dicken vs. Thrasher, 360. 


3. Conveyance to secure debt, under act of 1871, passes title, and 
defeats all right to homestead. Isaacs et ux. vs. Tinley, execu- 
tor, 457, 


HOMICIDE, ACTION FOR. See Actions, 5, 6. 


HUSBAND AND WIFE. 


1. Title in trustee for use of husband, wife and children, on certain 
contingencies, such title not divested by verdict of total di- 
vorce, in favor of wife, so as to vest property absolutely in 
children, the trustee being no party to proceeding in divorce 
case, and the verdict being silent as to the disposition of the 
property, although it was embraced in a schedule attached to 
the libel. Barclay vs. Waring, guardian, 86. 
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2. As the deed provided that the property, on certain contingencies, 
should go to the husband and children, should the former sur- 
vive her, it must mean some person who should be her hus- 
band at her death, and as, after the divorce, the defendant 
ceased to be her husband, he took nothing in the property 
conveyed. Ibid. 

8. Where wife, in April, 1872, brings ejectment for land, to which 
she had executed a deed in January, 1869, but claiming that it 
was obtained by the duress of her husband, it would seem that 
she would be estopped by her acquiescence, as against a pur- 
chase without notice. Bazemore vs, Freeman et al., executors, 
276. 

4. For the unlawful, wilful homicide of husband, whether it be 
murder or only voluntary manslaughter, widow may recover 
damages. Circumstances under which act was committed 
may go in mitigation of damages. Weeks vs, Cottingham, 
559. 


LLEGALITY. See Levy & Sale, 15. 
INDICTMENT. See Criminal Lew, 1, 14, 49, 50, 52, 56. 
INDORSEMENT. See Guaranty, 4. 


INJUNCTION AND RECEIVER. 
1. This case is similar to Cohen vs. Myers et al., 42 Ga., 46; discretion 
of chancellor not interfered with; Wachtel et al. vs. Wilde & 
Co. et al., 51. 

. Suit here against the debtor, and attachment in another state, 
may proceed at same time for same debt. Creditors of the 
creditor may also proceed here by bill, seize the cause of action 
and have it collected by a receiver. These complications fur- 
nish no reason for injunction at debtor’s instance. Lightfoot 
vs. Planters’ B’k’g Co. et al., 136. 

8. Refusal of chancellor to grant injunction on controverted state 
of facts, discretion not interfered with. Jones vs. Jones et al., 
184. 

. That a writ of error is pending to an order made at chambers, con- 
tinuing an application for receiver until the hearing, is no ob- 
stacle to granting the application, on the same bill and same 
facts, in term time, and before the main case is brought on for 
final hearing. McCaskill et al. vs. Warren et al., 286. 

. Discretion exercised in appointment of receiver not abused. 
Ibid. 

. After affirmance of decree directing sale of property, equity will 
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not enjoin same at instance of party to decree, where no ground 
appears other than what was, or might have been, presented 
for adjudication in the cause in which the decree was rendered. 
Brinson, trustee, vs. Wessolowsky, adm’r, 293. 

7. Where, through the machinations of one of the defendants, who 
was jointly interested with many others in the fi. fa. under 
which the levy was made, and was also the largest stockholder 
in defendant in fi. fa,, the property sold for an amount far be- 
low its real value, and he became the purchaser, discretion of 
chancellor enjoining completion of sale at instance of other 
joint owners, whose only hope of collecting amounts due them 
was in making property bring full value, not controlled. Ware, 
executor, et al. vs. Bazemore, adm’r, et al., 316. 


8. After litigating supposed breach of warranty against mcum- 
brances, and failing to establish it, vendee not allowed to en- 
join judgment for purchase money, to take advantage of an- 
other breach which he might have discovered earlier. Des- 
vergers et al. vs. Willis, adm’r, 388. 

9. Assets consist of debts once represented by notes payable to judg- 
ment debtor, but now represented by others payable to and 
held by son, and both he and son are insolvent, garnish- 
ment less available remedy than bill for injunction and relief. 
Bowling et al. vs Amis, 400. 

10. Proceediag to subject debts equitably liable to payment of judg- 
ment, not barred if judgment be not dormant, and if debts 
sought to be reached are not barred, although the original notes 
for such debts were fraudulently transferred by the judgment 
debtor to his son more than eight years before the bill was filed, 
and although the son surrendered them to the maker, and took, 
in lieu thereof, others payable to himself. did. 


11. Discretion in enjoining sale of lands turned over to legatees, un- 
der authority of chancellor, before time appointed by will, un- 
der decree on bill to marshal assets, to which legatees were not 
parties, not controlled. Wessolowsky, adm’r, vs. Brinson et al., 
557. 

12. Discretion of chancellor, exercised in granting or refusing an in- 
junction, or in appointing or declining to appoint a receiver, 
wherc -e judgment turned upon a conflicting state of ‘facts, 
will nue be controlled unless manifestly abused, or unless some 
well recognized principle of law be violated. Cow & Hill et al. 
vs. Phillips, jr., et al., 605; Whaley, trustee, vs. Walker, et. al. ; 
Cherry vs. Home B. & L. Association ; Flournoy ve. Hood, exec- 
utor ; Neal vs. Kyle et al. ; Planters’ B’k’g Co. vs. Adams & Baze- 
more et al.; Huff et al. vs. Comm’rs for Bibb Co. ; Price et al. vs. 
Johnson & Smith et al., 607. 
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13. There was no error in the refusal to grant the injunction. This 
case is controlled by that of Wright et al. vs. Nagle et al., 48 
Ga. R., 367; Wright et al. vs. Nagle et al., 606. 


INSANITY. See Criminal Law, 35, 37. 


INSURANCE. 

1. Parol evidence admissible to show that agent knew fact which he 
ought to have stated in policy. Mob. F. Dept. Ins. Co. vs. Oole- 
man & Collat, 251; Mobile F. Dept. Ins. Co. vs. Miller, 420. 

2. To render contract of insurance void, under Code, for any matter, 
whether of covenant or representation, there must be some de- 
gree of materiality in such matter did. 

3. The cash value of a house is not necessarily what it cost to build 


it, or what it would cost to build a similar house at the same 
place. Jdid. 


INTEREST AND USURY. 
1. Order not met, assignee thereof entitled to interest from time it 
should have been paid. Gammell vs. Parramore, 54. 
2. Purchaser of mortgaged property, who paid full price for same, 
may set up usury in mortgage, though it had been foreclosed, 


and the usurious interest paid, before his purchase. Lilienthal 
vs. Champion et al., 158. 

3. There was no law against usury in this state in 1874. Neal vs. 
Bunn, 583. 


INTERROGATORIES. See Evidence, 25. 


JOINT AND SEVERAL OBLIGATIONS. 

1. Note payable to two creditors jointly, may be paid to either, and 
when thus paid, mortgage to secure same is extinguished. 
Wright vs. Ware et al., 150. 

2. Joint bond sued on by sheriff ; process directed to sheriff, and served 
by him on all of the defendants; sureties alone answer but file 
no plea; not too late at second term for sureties to move to dis- 
miss for want of legal process, etc., before pleading to merits. 
Johnson et al. vs. Shurly, 417. 

3. Surety to joint and several note not discharged! ause in suit 
against principal, justice gave judgment for ..m, especially 
if the holder consulted the surety before trading for the note, 
and relied upon the latter’s promise to attend to the suit, and 
especially as it did not appear but that the judgment was only 
a dismissal of the suit. Hardin vs. Johnston, 522. 


JUDGE. See Judgments, 3. 
43 
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JUDGMENTS. 

1. Amount due by guardian to ward, judgment for must be collected 
by execution. Attachment for contempt not lie. Barrow vs. 
Gilbert, 70. 

. Prior judgments obtained by fraudulent contrivance of debtor, 
and though against himself, manifestly controlled by him, held 
to be of inferior dignity to junior judgments. Raefle vs. Moore 
et al., 94. 

. Judge has no authority, by consent of counsel, to render judg- 
ment in vacation on bill in equity for new trial, the facts being 
undisputed. What purports to have been judgment refusing 
new trial should be set aside, and bill left to stand. Walker vs, 
Turner et al., 114. 

. Dormancy, agreement on fi. fa. that if certain payments are made 
at stated times, judgment is to be entered satisfied, will prevent. 
Darsey vs. Mumpford, 119. 

. Discharge in bankruptcy not relieve property from lien of judg- 
ment not proved in bankrupt court. bid. 

. Judgment rendered on October 17, 1868; return on fi. fa., made 
by constable, of no property, dated November 3d, 1868; on 
April 1st, 1876, levy made; judgment held to be dormant. 
Burke vs. Lee, 231. 

. Garnishee, judgment rendered against after full hearing, not set 
aside, on motion, because of any defect in testimony to sup- 
port. It is res adjudicata. Fort, adm’r, vs. Strohecker, 262. 

. Dormant, judgment rendered in May, 1866, with no execution 
thereon until June, 1873, is. Turner vs. Grubbs, 278. 

. After affirmance of decree directing sale, equity will not enjoin 
same at instance of party thereto, where no ground appears 
other than what was, or might have been, presented for adju- 
dication prior to decree. Brinson, trustee, vs. Wessolowsky, adm’r, 
293; Thweatt et al. vs. Kiddoo, Judge, 300. 

. Amended, judgment may be so as to stand in favor of proper 
plaintiff. Gay vs. Cheney, adm’r, 304. 

. Nune pro tune judgment may be entered on verdict. Kelsoe vs. 
Hill, 365. 

. Attachment, to authorize judgment in, declaration must allege 
that defendant’s property has been attached, and, instead of 
praying process, should ask judgment for the sale thereof, etc. 
Mehring vs. Charles, 377. 

. No issuable defense on oath filed, judgment rendered by court 
where attachment is based on debt due by contract. Ibid. 

. Decree or judgment rendered by consent, by inadvertance, or 
mistake, not speaking true intention of parties, equity will re- 
form. Lester et al., adm’rs, vs. Mathews, 403. 

. Lien of judgment on lands of intestate, obtained in his life-time, 
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not discharged until lands are fully administered by actual 
sale. Cariton vs. Davant et al., executors, 451. 

16. ‘‘Civil cases founded on contract ;” words in constitution refer to 
cases at law only. Isaacs et ux. vs. Tinley, executor, 457. 

17. Equity will not be active in carrying into effect agreement, object 
of which is to protect property from judgment to which it is 
justly subject. Flewellen et al. vs. Fontaine et al., 471. 


JURISDICTION. 


1. Write off amount in superior court, in case carried there from 
justice court by certiorari, to reduce claim below $50.00, 
to give tribunal jurisdiction, neither party can. McDonald vs. 
Dickens et al., 77. 


2. Where bill alleged that defendant was of said county, but the 
sheriff. returned ‘‘not to be found,” demurrer, based on 
want of jurisdiction, properly overruled. Swann vs. Phenix 
Iron & Uoal Co., 199. 

8. Creditor cannot bring claim within jurisdiction of justice court 
by entering credit, without consent of debtor. Coz, Hill & 
Thompson vs. Stanton; Kayne, Spring, Dale & Co. vs. Stanton, 
406. 


4, Objection to equity jurisdiction, on ground of adequate remedy 
at law, should be made by demurrer at first term. Isaacs et 
ux. vs. Tinley, executor, 457. 

5. Court of chancery has no jurisdiction to compel domestic cor- 
poration to go into foreign state and specifically execute con- 
tract, by opening ditches, etc., and on its failure, to enforce 
decree by attachment and sequestration. Port Royal R. R. Co. 
vs. Hammond, 523. 

6. Justice courts have jurisdiction in all civil cases arising ex delicto, 
as well as ex contractu, up to $100.00. West. & Atlantic R. R. 
Co. vs. Brown, 584. 


JURY. 


1. Indictment not quashed because two of grand-jury appeared in 
it as Seaborn Wadford and John W. Stoy, and on the jury-list 
as 8. Wadford and John W. Stoy, jr. Hayes vs. State, 35. 


2. Discretion of court in deciding on competency of juror, on mo- 
tion for new trial, where conflicting evidence was introduced, 
not interfered with. Brinkley vs. State, 296; Stewart vs. State, 
577. 

8. Omission to call name on panel at return of verdict, no ground 
of new trial, where jury are in fact all present. Wilson vs. 
State, 328. 
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4, After juror has been put on prisoner, but before he is sworn, so- 
licitor may be permitted by court to inquire whether he has 
been naturalized, having just been informed to the contrary; 
and on its so appearing, he may be set aside for cause. John- 
son vs. State, 491. 

5. Cattle-stealing, right of jury to lessen punishment by recom- 
mendation to mercy, not restricted to cases where there are 
mitigating circumstances, and it is error in the court thus to 
limit this right. did. 


JUSTICE COURTS. See Jurisdiction, 1, 3, 6. 


LANDLORD AND TENANT. 


1. Duty of landlord to make tenement suitable for purpose for 
which rented, unless tenant knows as much about condition as 
he does; he must also, upon notice of defect, repair. White 
& Co. vs. Montgomery, 204. 


2. Tenant is not agent of landlord to make latter responsible for 
damages which result to third persons from illegal or negligent 
use of premises by former. did. 


LANDMARKS. See Prescription, 9. 


LEVY AND SALE. 


1. Execution amended after levy, levy falls. Beasley vs. Bowden,154. 


2. When decree on bill by husband, as administrator of wife, was 
that defendant have $400.00 as compensation for improve- 
ments, which was decreed to be a charge on the land, to be 
enforced by execution, and fi. fa. was issued requiring sheriff, 
of land described in bill as property of husband, to make 
$400.00, with interest and costs, which defendant recovered 
against husband, and fi. fa. was amended so as to recite that 
the $400.00 was recovered against the husband as administra- 
tor: Held, that it would be difficult to hold that the execution, 
as it was originally issued, was authorized by the decree, and 
especially as it was amended. Ibid 


3. Not sufficient that sheriff’s advertisement was once a week for 
four weeks, if twenty-eight days do not elapse between the 
first advertisement and the sale. Boyd vs. McFarlin, 208. 


. 4. Where transferee of fi. fa. claimed to have purchased it from 
plaintiff, competent for defendant in illegality to show that 
such transferee had agreed to lend him the money to take up 
the note upon which the judgment was founded; that the pay- 
ment to the plaintiff was in accordance with such agreement 
and therefore the fi. fa. was discharged. Ibid. 
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. The name of a corporation is of its very essence, and a change of 
name in the fi. fa. from that by which it is sued and judgment 
entered, is material variance. Bradford, trustee, vs. Water Lot 
Co. of Columbus et al., 280. 


. Claimant may take advantage of such variance, and though it be 
amendable, the levy must fall. bid. 


. If the same party has litigated with plaintiff in fi. fa., he must 
raise such objection at an early stage or be precluded; the fact 
that claimant, a different corporation, owns a majority of stock 
in defendant, does not make it the same party. did. 


. Title of claimant consisted of bond from defendant, proof that 
no money was ever paid thereon, and that no prescription had 
ripened; whilst title was shown in defendant before he 
sold, and jury found for former, new trial was properly 
ordered. Davis vs. Morgan, 294. 


. Property turned over to legatees before judgment against execu- 
tor on alleged claim against testator, not subject to levy and 
sale thereunder. Castellaw, adm’r, vs. Guilmartin et al , 305. 

. Where, through the machinations of one of the defendants, who 
was jointly interested with many others in the fi. fa. under 
which the levy was made, and was also the largest stockholder 
in defendant in fi. fa., the property sold for an amount far be- 
low its real value, and he became the purchaser, discretion of 
chancellor enjoining completion of sale at instance of other 
oint owners, whose only hope of collecting amounts due 
them was in making property bring its full value, not con 
trolled. Ware, executor, et al. vs. Bazemore, adm’r, et al., 316. 
. Land held by defendant in fi. fa., under bond, no part of pur- 
chase money paid, levied on and sold, oldest judgment takes 
precedence over junior judgments in favor of vendors for in- 
stallments of purchase money. Crafton, sheriff, et al. vs. 
Toombs, 343. 


2. Release of property for value by plaintiff in fi. fa., before pur- 


chase by claimant from defendant of other property, not dis- 
charge property so purchased from lien of judgment. Tucker 
vs. Cornog, executor, 443. 

. Bond with security taken by claimant to save purchase harmless 
from lien of judgment, admissible against claimant. did. 


4. That claimant took deed from wife as well as husband, under 


such circumstances as sale of homestead, with consent of or- 
dinary, without more, not affect result of case. did. 

. Illegality that to best of knowledge and belief of defendant, ex- 
ecution is proceeding illegally, because it has been settled and 
fully paid off, properly stricken. Stancel vs. Puryear, 445. 
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16. Tax books showing return of property by defendant whilst in 
possession, and failure on part of claimant to return any pro- 
perty, admissible for plaintiff. Smith vs. Haire, trustee, 447. 


7. Declarations or acts of debtor favorable to his own title, made or 
done after claimant’s alleged title had accrued, and after debtor 
had parted with possession by shipping to claimant, inadmis- 
sible to rebut evidence of claimant’s title by purchase prior to 
levy of attachment. Jdid. 


. Lien of judgment upon lands of intestate, obtained in his life 
time, not discharged until lands are fully administered by act- 
ual sale. Up to sale sheriff may levy, and if he levy before 
sale, though on day of sale, and the administrator and pur- 
chaser have notice, latter buys subject to lien Carlton vs. 
Davant et al., executors, 451. 


. Tract of land divided by line of county in which defendant in 
ji. fa. resides, whole tract can be levied on and sold, as his 
property, by the sheriff of that county, but not by the sheriff 
of the adjoining county. Fambrough vs. Amis, 519. 


LIBEL AND SLANDER. 


1. Publication not name person, but describes him by occupation, 
conduct and size; opinion of witness who testified that he 
thought plaintiff was referred to, giving facts, admissible. 
The Howe Machine Co. vs. Souder, 64. 


2. In absence of plea of justification, or other defense assailing 
character of plaintiff, evidence reflecting thereon excluded. 
Ibid. 

3. Corporation may make libelous publication; in doing so, it must 
act through agent. Acts of agent which will charge corpora- 
tion therewith. did. 


LIEN. 

1. Personalty, issue made in resistance to summary execution to 
enforce lien found in favor of creditor, latter not entitled to 
general judgment. Tviest et al. vs. Watts & Bro., 73. 

2. Replevy bond, no breach of until after appropriate special judg- 
ment has been entered for amount of lien; this amount is the 
eventual condcmnation money. Ibid. 

3. General judgment being incapable of affecting sureties on replevy 
bond, not set aside at their instance. did. 

4. Sureties have no right to have ‘‘lien proceedings” set aside on 
their motion after issue has been tried and found for creditor. 
Ibid. 
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5. Manufacturer of furniture furnished materials for improvement 
of real estate, but had no claim of lien recorded, and subse- 
quently assigned the debt ‘‘ with all rights and liens,” and 
assignee recorded claim of lien in his own name, brought suit 
thereon, and recovered judgment by default. Such judgment 
will be set aside on motion. Hooper vs. Sells, trustee, 127. 

6. When affidavit upon which mechanic’s lien on personalty was 
foreclosed, failed to state that demand was made on the owner 
and payment refused, and the mechanic who made the affida- 
vit became the purchaser, he obtained no title. rskin vs. 
Wiggins, 186. 

7%. When sub-contractors file mechanics’ lien against property of 
owner, who settles with original contractors without notice of 
such claim, former have no lien. Guernsey, Bartram & Hen- 
driz vs. Reeves, 290. 


8. Affidavit to foreclose merchant’s lien states dates by which it is 
shown that it is prosecuted within one year after maturity of 
debt, sufficient though it contains no direct averment to that 
effect. Moore vs. Martin ; Moore vs. Bryant, 411. 

9. Averment of demand and refusal to pay may be traversed. bid. 


LIMITATIONS, STATUTE OF. 


1. Dormancy of judgment, agreement on fi. fa. that if certain pay- 
ments are made at stated times, judgment is to be entered sat- 
isfied, will prevent, and constitute a new point from which the 
statute will commence to run. Darsey vs. Mumpford, 119. 

2. Absence or non-residence of debtor who never resided here, no 
reply to statute. Hdwards, adm’2, vs. Ross, adm’r, 147. 


3. Bar of act of March, 1869, not prevented by non-residence and 
lunacy of debtor, and his being under non-resident committee 
at passage of act, and until he died, in 1871, administration 
having been granted here on his estate almost three years be- 
fore action was brought. did. 

. This is not a ‘renewed case,” though brought against the ad- 
ministrator within six months after dismissal of a void attach- 
ment, issued in 1869, against his intestate’s committee, to 
which, within less than four months after he obtained letters, 
administrator was made a party by consent. did. 

. If mortgage executed prior to June, 1865, be foreclosed prior to 
January 1, 1870, and be active in trying to condemn some of 
mortgaged property, it is not barred by act of 1869, though it 
be not levied upon property in hands of purchaser until 1874. 
Lilienthal vs. Champion et al., 158. 

. Running account kept for work on one hand and board on other, 
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neither general statute nor act of 1869 will biar'suit thereon for 
any part thereof, so long as last item is within the limitation. 
Schall vs. Hisner, 190. 

. But if there be at any time an accounting and settlement between 
the parties, monthly or otherwise, such settlement will become 
a point of new departure. bid. 


. Action for seizing personal property under execution against 
stranger, barred after four years from date of seizure. Baker 
vs. Boozer, 195. 

. Interposing claim, and litigating title in claim case, not keep 
statute from running. Ibid, 

. Judgment rendered on October 17, 1868; return on fi. fa. made 
by constable, of no property, dated November 3d, 1868; on 
April 1st, 1876, levy was made: judgment held to be dormant. 
Burke vs, Lee, 231. 

. Note under seal not barred until twenty years after date. Bon- 
ner, trustee, vs. Metcalf, 236. 


. Judgment rendered in May, 1866, with no execution thereon 
until June, 1873, is dormant. Turner vs. Grubbs, 278. 


. An instrument as follows: ‘‘ December 28th, 1869. I do this day 
agree to pay C 1,400 lbs. of good middling cotton by September 
1st, 1870, for one bay horse; in case of any failure on my part, 
then the horse shall be returned to C in good order,” passed 
the title to the purchaser, and if neither the price was paid, 
nor the horse returned by September 1st, 1870, C had the right 
then to sue, and if he did not sue until March, 1875, he was 
barred. Hays vs. Callaway, 288. 


. Proceeding to subject debts equitably liable to payment of judg- 
ment, not barred if judgment be not dormant, and if debts 
sought to be reached are not barred, although the original 
notes for such debts were fraudulently transferred by the judg- 
ment debtor to his son more than eight years before the bill 
was filed, and although the son surrendered them to the maker, 
and took, in lieu thereof, others payable to himself. Bowling 
et al., vs. Amis, 400. 


. New promise to pay in a particular way, must be in writing, 
as other new promises. Vason et al., vs. Beall, trustee, 500. 


. Call and notice being, by the charter, a condition precedent to 
collecting subscriptions to capital stock, until the condition is 
complied with, the period of limitation does not begin. Cherry 
et al, vs, Lamar et al., 541. 

. So long as the corporation is not barred, its judgment creditors, 
who have exhausted their legal remedy, are not barred from 
proceeding in equity to subject unpaid stock. did. 
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18. On facts of this case, limitation act of 1869 is no obstacle to re- 
lief. Ibid. 

19. Where bank-notes have been sued upon in due time, and judg- 
ments thereon recovered, bill to bring in equitable assets is not 
governed by limitation applicable if bank-notes, instead of 
judgments, were the foundation of the bill. did. 


LOST PAPERS, ESTABLISHMENT OF. See Claims, 14; Certiorari, 
8; Hvidence, 10. 


MANDAMUS. See Practice in the Superior Court, 4. 


MASTER AND SERVANT. 

1. In action by discharged employee for year’s wages, where both 
parties have introduced evidence, jury should not be charged 
that plaintiff must show himself without fault. Hchols & Co. 
vs. Fleming, 156. 


2. Charge that it was for jury to determine, from facts proved, 
whether plaintiff was guilty of such conduct or neglect of 
duty as to authorize his discharge, was, so far, correct. bid. 


See Railroads. 


MORTGAGE. 
1. Note payable to two creditors jointly, may be paid to either, and 
when thus paid, mortgage to secure same is extinguished. 
Wright vs. Ware et al., 150. 


. Purchaser of part of mortgaged property cannot complain of any 
disposition made of other portions thereof prior to date of pur- 
chase, mortgage having been recorded. Lilienthal vs. Champion 
et al., 158. 

. Purchaser of mortgaged property, who paid full price for same, 
may set up usury in mortgage, though it had been fore- 
closed, and the usurious interest paid, before his purchase. [d¢d. 

. Description sufficiently definite. Usina & Jones et al. vs. Wilder, 
178. 

. Recitals in mortgage estop defendants from denying title to prop- 
erty covered thereby. J did. 

. Consideration of former indebtedness sufficient to support mort- 
gage in contest between parties thereto. J bid. 

. Sale embracing stipulation that title is to abide in seller until 
price is paid, not pass title presently. Such transaction is a 
conditional sale, not an absolute sale with mortgage by buyer 
to seller. Jowers vs. Blandys, 379. 

. Six bales of growing cotton crop may be mortgaged if they can 
be identified when packed and hooped. Stephens vs. Tucker,391. 
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9. Sale or mortgage of portion of crop not planted, there cannot be. 
Redd & Co. vs. Burrus & Williams, 574. 
10. Discharge in bankruptcy no answer to foreclosure of mortgage, 
where it does not appear affirmatively that mortgagee has lost 
lien by proving debt. Price vs. Amis, 604. 


MUNICIPAL CORPORATIONS. 


1. Action of council granting or refusing private person leave to 
cut a ditch which proved to be a nuisance, should appear by 
its record. Baker et al. vs. Scofield, 182. 

2. Corporation bound to keep its streets, etc., in safe condition for 
travel in ordinary modes, by night as well as by day. Mayor 
etc., of Rome vs. Dodd, 238. 

8. Though plaintiff may, in some way, have contributed to the in- 
jury, yet that not prevent recovery if, by ordinary care, he 
could not have avoided consequences of defendant’s negli- 
gence. Ibid. 

4, Action for damages for removal of earth and gravel from street 
fronting plantiff’s lot, for the purpose, not of grading the 
street, but of filling up other streets, may be maintained. 
Mayor, ete., of Macon, vs. Hill, 595. 

5. All the charges in respect to the grading of the street, either as 
to its being left in an incomplete condition, or otherwise, were 
outside of the issue made, and might have misled the jury. 
Ibid. 

6. General rule is that injury to property fronting on streets, by 
reason of legitimate and reasonable grading thereof, is damn- 
um absque injuria. I bid. 


NEGOTIABLE INSTRUMENTS. 


1. Note payable one day after date becomes due on day after it was 
made, and cannot be sued until the day following. Ruaefle vs. 
Moore et al., 94. 

2. If such note was not made on the day of its date, it cannot be 
sued until the second day after it was in fact made. Ibid 

3. Bonds having many years to run, but issued with an indorsement 
upon each, to the effect that if default be made in paying any 
of the coupons, the bond itself shall become due and payable, 
are legally due as to the whole of the principal whenever such 
default occurs. Mayor, etc., of Griffin vs. City Bank of Macon, 
004.584 


NEW TRIAL. 
1. Matters of fact stated in motion sufficiently verified by direct 
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statement by judge, seeming to have that object, though ex- 
pressed in terms somewhat loose and difficult of construction. 
Flanders & Huguenin vs. Maynard, 56. 


. Immaterial error no ground of new trial. The Howe Machine 
Co vs. Souder, 64; Raefle vs. Moore et al., 94; Falkner & Co. 
vs. Lane, 116; Bonner, trustee, vs. Metcalf, 236; Phillips vs. Bul- 
lard, 256; Castellaw, adm’r, vs. Guilmartin et al., 305; Hadley 
vs. State, 309; Perry, adm’r, vs. Mulligan, 479. 


. Whether plaintiff purchased note from payee for value before 
due, material issue; negotiations between the parties touching 
the same after it became due, implying that it was still the pro- 
perty of the latter, material as newly discovered evidence tend- 
ing to negative any previous bona fide purchase. Clary vs. 
Surrency, 83. 


. Sufficient evidence to support verdict. Smith vs. Bush, 121; 
White & Co. vs Montgomery, 204; Mobile F. Dep’t Ins. Co. vs. 
Coleman & Collat, 251; Tatum vs. State, 408; McMullin et al vs 
Erwin, 427; Parker, ex’r, vs. Dowdy, 439; Vason et al vs. Ball, 
trustee, 500; Weekes vs. Cottingham, 559; Shiels vs. Lamar, 
adm’x, 590. 

. Not sufficient evidence to sustain verdict. Sav. Skid. & Sea. R. 
R. Co. vs. Bonaud, 180; Schall vs. Hisner, 190. 


. Gross inadequacy of damages found by jury, ground of. Baker 
et al. vs. Scofield, 182. 


. Evidence conflicting, discretion not controlled. Smith vs. Wilson, 
322. 

. Issue being question of negligence, and there being some evi. 
dence from which jury could infer negligence, repeated find- 
ings to same effect, respected. Cent. R. R & Bk’g Co. vs. 
Opie, 346. 

. Abitrators, evidence before conflicting, award properly allowed 
to stand. Carr vs. Smith, 361. 

. Newly discovered evidence relating to distinct cause of action, 
no ground for new trial. Claflin & Co. vs. Briant, 414. 

. Discretion exercised in granting new trial, not controlled. Hiliott 
vs. West. &d At. R R. Co., 454. 


. Newly discovered evidence which is inadmissible, and which does 
not affect result, new trial not granted on. Perry, adm’r, v8. 
Mulligan, 479. 

. Negligence in issue, new trial may be granted for insufficient 
evidence, or because the verdict is contrary to evidence, as in 


other cases where questions of fact are involved. Cent. R- 
& Bk’g Co. vs. Kenney, 485. 
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. Verdict for intermediate sum between the highest and lowest 
value proven, sustained, though no witness has sworn to spe- 
cific amount found. West. & At. R. R. Co. vs. Brown, 584. 


. New trial not granted because irrelevant testimony, not hurtful 
to defendant, was admitted, nor because the court refused to 
re-open the case after it had been closed, to admit evidence 
which would not probably have affected the result. Zwurbaville 
vs. State, 545. 


. Evidence insufficient to support verdict. Madden vs, State, 563. 

. Circumstantial evidence entirely, except that of witness who 
was jointly indicted with defendant, and subsequently con- 
victed as principal in the first degree, and of wife of such 
witness; newly discovered evidence flatly contradicting these 
witnesses, produced, new trial should have been granted. 
Stewart vs. State, 577. 


. Ejectment, newly discovered evidence, consisting of deeds on 
record affecting the very lands in dispute, not warrant new 
trial; such records are always accessible to both parties, and 
diligence would have procured the deeds in time. Shiels os. 
Lamar. adm’z, 590. 


. The evidence opposed to the verdict, coming, as it does, from 
interested or from sympathetic witnesses, is not strong enough 
to justify a reversal of the judgment refusing a new trial. In 
all doubtful cases of mere fact, the jury and the presiding 
judge are more competent to reach the truth and do justice 
than a court of review. Craps, vs. Hunter, 602. 


. Discretion of court below, exercised in granting or refusing a 
new trial, where the judgment turns upon conflicting facts, 
will not be controlled, unless manifestly abused, or unless 
some well recognized principle of law be violated. Jordan & 
Comer vs. West, 607; Mendell vs. Southern Mu. In. Co ; Rag- 
land, for use, vs. Singer Sew. Machine Co.; Singer Man Co. vs. 
Cottingham ; Jones, assignee, vs Mobile & Girard R. R. Co.; 
Barnes vs, Western U. Tel. Co.; Dorsey vs. Sims; Bryan os. 
State, 607; Lipscomb vs. State, 608. 


NON-SUIT. 


1. When plaintiff’s evidence showed that the title, though once in 
him, had passed out, non-suit right. Atkinson et al. vs. Cent. 
Ga. Ag. & Man. Co., 227. 


2. Evidence sufficient, non-suit error. Jowers vs. Blandys, 380. 
NOTARY PUBLIC. See Bail, 2. 


OFFICE. See Constitutional Law, 2. 
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PAYMENT. 


1, Where executor paid over to attorney of legatee latter’s share 
less sum sufficient to cover garnishments, taking receipt which 
so specified, and, further, that surplus should be paid to lega- 
tee: Held, that such receipt was not evidence of appropriation 
of sum to garnishing creditors Raefle vs. Moore et al., 94. 


2. Receipt of bank check is not payment of antecedent debt until 
it is itself paid. Phillips vs, Bullard, 256. 


3. Bonds having many years to run, but issued with an indorsement 
upon each to the effect that if default be made in paying any 
of the coupons, the bond itself shall become due and payable, 
are legally due as to the whole of the principal, whenever such 
default occurs. Mayor,ete.,of Griffin vs. City Bank of Macon,384. 


PARTNERSHIP. 


1, Where one partner is to furnish houses and fixtures, and the other 
to devote his time, etc., to storage of cotton, contract not vio- 
lated by latter if he, when houses are full and more not pro- 
vided, builds and stores for himself, not neglecting firm busi- 
nets. Parnell vs. Robinson, adm’r, 26. 


. Former not entitled to share in profits so made. J)bid. 


. If latter partner die, estate entitled to share in proceeds arising 
from cotton stored during his life-time, after deducting ex- 
penses. Ibid. 

. Administrator of deceased partner shares in profits of cotton 
stored and unclaimed during his life, and sold after his death 
by surviving partner. did. 

. Proceeds of sale directed to be held in court and advertised for 
one year. Ibid. 

. Affidavit to obtain possessory warrant, which describes affiant as 
member of a certain firm, is not, therefore, a proceeding in 
favor of the firm. The affiant is the party as an individual, if 
the possession violated be alleged to be his own. McClain vs. 
Cherokee Iron Co., 233. 

. On certiorari by defendant, to which the firm is a party in place 
of the real plaintiff in the warrant, there can be no correction 
of any error complained of. did. 

. Action on note against firm composed of two brothers, success- 
ors, under same name, to former firm composed of farther and 
one of the brothers; note was given by surviving partner for 
account made continuously by the two firms with payee. The 
new partner pleaded non est factum as to the portion of the 
note which covered the account made with first firm: Held, 
that the statute of frauds, in respect to a promise to pay the 
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debt of another, had no application at all; that if there were 
any doubt as to the authority of the survivor to sign name of 
new firm, the evidence showed that the new partner had fully 
ratified it. Wilson vs. Dozier, 602. 


PERJURY. See Criminal Law, 50-52, 55, 56. 


PLEADINGS. 


1. A plea, the object of which is to set aside the solemn coutract of 
a party, should specify distinctly the grounds therefor, and 
not deal in conclusions and generalities. Jenkins vs. German 
Iuth. Con. of Effingham Co., 125. 

2. Declarations, none required in attachments in justice courts and 
in county courts in cases within the jurisdiction of the former. 
Smith vs, Wilson, 322. 

3. When demurrer for improper parties groups three of the defend- 
ants as within same. objection, and two of them are clearly 
proper, third being doubtful, demurrer should be overruled. 
East Rome Town Co. et al. vs. Nagle et al., 474. 


4. Action for homicide, plaintiff need not prove criminal prosecu- 
tion if plea admits it. Weekes vs. Cottingham, 559. 


5. Evidence and charges as to matters outside of issue made by 
pleadings, should be excluded. Mayor, etc., of Macon, vs. 
Hill, 595. 


POSSESSORY WARRANT. 


1. Affidavit to obtain warrant, which describes affiant as member of 
firm, is not, therefore, a proceeding in favor of firm. The 
affiant is the party as an individual, if the possession violated 
be alieged to be his own. McClain vs Cherokee Iron Co., 233. 

2. On certiorari by the defendant, to which the firm is a party in- 
stead of the real plaintiff in the warrant, there can be no cor- 
rection of any error eomplained of. Jdd. 

3. Superior court cannot order defendant to deliver property to ad- 
versary, without requiring bond and security as condition 
precedent. Neither the primary, nor appellate court, should 
order one party to deliver directly to the other. Ibid. 

4. The officer under the magistrate, ought to have possession before 
the primary trial is begun. did. 


PRACTICE IN THE SUPERIOR COURT. 


1, Arraignment need not be repeated after mistrial. Hayes vs. State, 
35. 
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2. Judge exhausted, may suspend trial till next morning, though he 
had announced there would be no stop, Ibid. 


3. Pending capital case, judge should not retire beyond bar without 
suspending business till his return. Jd¢d. 


4. Counsel in equity case failing to suggest, on request, questions 
for submission to jury, cannot complain of verdict because of 
omission of some, without explaining why they were not sug- 
gested in time. Visage vs. McKellar et al., 140. 


5. Whilst a mandamus nist may be issued in vacation, it must be 
acted on in term, notwithstanding the act of 1877; that act has 
reference alone to mode of bringing up such cases to this court. 
Hammond vs. Poole et al., 169. 


6. That verdict in trover was written on bail affidavit, instead of on 
declaration, no ground either of arrest of judgment or of new 
trial. Proper for court to direct that it be transferred to dec- 
laration. Erskine vs. Wiggins, 186. 


. Opinion of supreme court declaring previous verdict excessive, 
not to be read to jury on new trial. Hagle &d Phenix Man. Co. 
vs. Browne, 240. 


. That defendant to equity cause filed answer in nature of cross- 
bill, not entitle him to opening and conclusion. Guernsey, Bar- 
tram & Hendrix vs. Reeves, 290. 


. After appearance, appeal and two verdicts, too late to object to 
process because not signed by clerk. Gay vs, Cheney, adm’r, 
304. 


. Proper correction of counsel’s mistake in quoting testimony, ac- 
cepted at time as proper, no cause for new trial. Wélson vs. 
State, 328. 

. Joint bond sued by sheriff; process directed to sheriff and served 
by him on all of the defendants; sureties alone answer; not too 
late for them, at second term, to move to dismiss for want of 
legal process, etc., before pleading to merits. Johnson et al. 
vs. Shurley, 417. 

. Omission of claimant to move to dismiss levy on conclusion of 
plaintiff ’s evidence, no admission that prima facie case is made 
out; yet, when at the close of all the evidence, claimant con- 
tends for the conclusion in argument, and obtains it, he is es- 
topped from denying that the onus has been shifted. Smith 
vs. Haire, trustee, 446. 


13. Verdict may be received in civil case in absence of defendant and 
counsel. Perry, adm’r, vs. Mulligan, 479, 


PRACTICE IN THE SUPREME COURT. 


1. Verification of grounds of motion for new trial sufficient, though 
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expressed in loose terms, if apparently intended as such. 
Flanders & Huguenin, vs. Maynard, 56. 

. Plaintiff in error must see that whole record s brought to this 
court; and when brief of evidence is agreed to upon condition 
that an issue, verdict and judgment shall be embraced therein, 
instead of which a mere general statement is inserted, neither 
the issue nor the verdict being set out in full, such statement 
will be construed most strongly against the excepting party. 
The Howe Machine Co. vs. Souder, 64. 

. Technical objection not made in court below, not allowed in 
supreme court, though record disclose that it could have been 
made. Smith vs. Bush, 121. 


Assignment of error is too general which complains that issues 
were not submitted to jury nor covered by decree, but not 
specifying what issues. Visage vs. McKellar et al., 140. 

. Refusal of new trial not reversed on ground that court erred in 

not sustaining demurrer and motion to quash indictment, 

where record fails to disclose that they were made before plea 
to merits, and where facts would not have authorized arrest of 

judgment. Davis vs. State, 170. 

. Judgment dismissing bill not reviewed on writ of error brought 

in summary manner provided for injunction cases. Jones vs. 

Jones et al., 184. 

. No law authorizing division of bill of exceptions, and the hear- 
ing of one part at this term and the other at next. bid. 

As it is right of both parties to have hearing on injunction at 
present term, motion to transfer whole bill of exceptions to 
next term, must be denied. Jdid. 

. Parties must see that the whole record is before this court, or 

take the consequences. Schall vs. Hisner, 190. 

. Where judge refuses to certify bill of exceptions as presented to 
him, because untrue, and returns same to counsel with objec- 
tions thereon, and this paper is forwarded as bill of exceptions, 
proceeding will be dismissed. Cross vs. Kemp, 194. 

Opinion of Supreme Court declaring previous verdict excessive, 
should not be read to jury on new trial. Hagle and Pheniz 
Man. Co. ve. Browne, 240. 

. Matters urged in denial or excuse of a contempt, and, on writ of 

error, held insufficient, cannot be set up afterwards as purging 

contempt, before any of the imprisonment has been suffered. 

Judge should refuse to certify second bill of exceptions. 

T hweatt et al. vs. Kiddoo, Judge, 300. 


. Qualifications in judge’s certificate accepted as true by this court. 
Pennaman vs. State, 336. 
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14. Brief of evidence, with agreement of counsel entered thereon, 
attached to bill of exceptions as exhibit, and referred to there- 
in as follows: “A brief of testimony introduced on said trial 
has been agreed to in writing by counsel for plaintiff and de- 
fendant, filed, and is a part of the record of the cause, a copy 
of which is hereto annexed, marked exhibit A, and to which 
reference is prayed,” writ of error not dismissed for want of 
approval of evidence by judge. Cent. R. R. and Bk’g Co. vs. 
Opie, 346. 

. Nor will fact that no copy of the brief is embodied in transcript 
be ground for dismissal, it not appearing from the brief of 
evidence or the record, that the former had been filed and 
made a part of the record. Ibid. 


. Provision in act of 1870, in reference to making brief part of the 
record, is permissive, and not compulsory. did. 


. Where motioa for new trial comes up as part of record, and bill 
of exceptions recites that statements in each ground are true, 
grounds held to be sufficiently verified. did. 


. Charge not set forth, presumed to have covered principles appli- 
cable. Mob. Fire Dept. Ins. Co. vs. Miller, 420. 


9. Where evidence purports to represent only the substance or effect 
of documents introduced, and is so vague and meagre that this 
court cannot ascertain whether the charge complained of pro- 
duced a wrong verdict or not, new trial not ordered. Parker, 
executor, vs, Dowdy, 439. 


. Exception to allowance or refusal of amendment to declaration, 
cannot be brought to supreme court until final termination of 
cause. Jackson & Co. vs. Greene & Co., 460. 


Certificate to bill of exceptions need not be literally as in Code. 
Cent. R. R. & Bg Co. vs. Perry, 461. 


22. New trial not granted on ground that verdict does not cover 
issues submitted, where record is so defective as not to show 
precisely how the case was submitted to the jury, and what 
was before them. Haynes et al. vs. Battle, 484. 

. That admissions and positions mentioned in charge were cor- 
rectly recited, presumed, if nothing to contrary appears. 
Weekes vs. Cottingham, 559. 

. Bill of exceptions filed July 15, 1876, certified, with transcript of 
record on 19th of same month, but not forwarded to clerk’s 
office of this court until January 5, 1877, the return day to 
present term being December 26, 1876, case will not be entered 
on docket of this term, and this though it may be shown that 
clerk of superior court was unable, by reason of indisposition, 
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to transact official business from December Ist, until after such 
return day. McDaniel & Strong vs. Supt. West. & At. R. R., 
598. 

26. Diligence would have required that counsel should have applied 
for mandamus against clerk, when he failed to forward papers 
within ten days from the date of the filing of the bill of excep- 
tions in his office. Ibid. 


27. Where bill of exceptions has no certificate of clerk thereto, coun- 
sel for plaintiff will not be allowed to withdraw papers for the 
purpose of having such certificate attached, after the call of 
the cases from that circuit has commenced, even though coun- 
sel stated that if the bill of exceptions was not returned, with 
the certificate attached, before the case was reached, the writ 
of error might be dismissed. Middlebrooks vs. Wilcox, Gibbs & 
Co., 599. 

28. Diligence would have required that the defect should have been 


cured before the circuit to which it belonged had been reached. 
Ibid. 


29. Material portions of record wanting, dismissal not prevented by 
fact that absent parts are fully set forth in bill of exceptions, 
Certificate of judge can no more authenticate a portion of the 


record than can the certificate of the clerk a portion of the 
bill of exceptions. Thompson vs. Central RR. & Bank’g Co., 
600. 

30. Suggestion of diminution not allowed after abstract has been 
read and the argument progressed, even though attention of 
counsel for plaintiff be then called, for first time, to defect. 
Ibid. 

31. Where counsel suggests the death of plaintiff in error, and moves 
an order making his temporary administrator a party, and 
such motion is resisted upon the ground that the action abated 
on the death of the plaintiff, the question as to the right of a tem- 
porary administrator to be made a party being waived, and the 
court directs that the question as to the abatement of the suit, 
be argued with the main case, and that the clerk should not 
enter the order until the preliminary question was determined, 
upon the attention of counsel being called to the fact that ma- 
terial portions of the record were wanting, thus necessitating 
a dismissal of the writ of error, he will be allowed to withdraw 
such motion to make parties, and the case will be continued. 
Ibid. 

32. Bill of exceptions signed neither by plaintiff in error nor his 
counsel, and no assignment of error therein contained, writ of 
error dismissed. Copy bill is no evidence, and cannot be con- 
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sidered to show assignment of error not in original. Anderson, 
executor, vs. Baker, 604. 


33. Bill of exceptions by claimant, but supported by no record ap- 
propriate to claim case, reversal impracticable. Harnett vs. 
Morris, 604. 


PRESCRIPTION. 


1. Principle of common law, that right to easement of light and 
air passing over another’s land through ancient windows, may 
be acquired by possession and use, is not applicable to this 
country. Turner vs. Thompson, 268. 


2. Execution showing levy upon, and sale of, certain land, without 
specifying who to, inadmissible as color of title, in absence of 
proof that deed was executed in accordance with sale. Baird 
et al. vs. Evans, 350. 


3. Parol evidence as to who was purchaser, as foundation for its 
introduction, properly excluded. did. 


4. Quit claim deed sufficient color upon which to base prescription. 
Castleberry vs. Black et al., 386. 


5. For defendant to rely on deed as color, not necessary to show 
; affirmatively that person who executed same had either title 
or possession. McMullin et al. vs. Erwin, 427. 


6. Color and possession sufficient for prescription, whether posses- 
sion be in person or by tenant. did. 


7%. Written agreement to divide lands owned or claimed in common, 
though made by the administrator of one of the tenants in 
common, without an order from court for the partition there- 
of, is admissible as color. Shiels vs. Lamar, adm’z, 591. 

8. Though the description be not clearly expressed, yet when it 
contains certain indicia by which a surveyor can ascertain the di- 
viding line agreed upon, paper is color to extent of true divid- 
ing line; and where that line actually was, is question for 
jury. Ibid. 

9. Seven years’ possession up to line, by party who made agree- 
ment, and those who hold under him, sufficient title to recover 
in ejectment. Ibid. 

10. Disputed lines between adverse claimants of land, and questions 
of where old fences stood in the past, and how long they stood 
in certain localities, are peculiarly for the jury. did. 


PRESUMPTIONS. See Administrators and Hxecutors, 7; Equity, 27; 
Practice in Supreme Court, 18, 24. 


PRINCIPAL AND ACCESSORIES. See Criminal Law, 65, 67, 68. 
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PRINCIPAL AND AGENT. 


1. Action against corporation for libel; conduct of agent which will 
bind company as admission that it authorized publication. Z’he 
Howe Machine Co, vs. Souder, 64. 

2. Sayings of conductor to fireman at next station to that of injury, 
inadmissible in suit against railroad; especially when offered 
in behalf of company. Cent. R. R & Bk’g Co. vs. Kelly, 107. 

3. Tenant is not agent of landlord to make latter responsible for 
damages to third persons which result from the illegal or neg- 
ligent use of the premises by the former. White & Co. vs. 
Montgomery, 204. 


. Principal liable for tort of agent in the course of his business, to 
the same extent as would be the agent if he were sued. Gas- 
way vs. At &|W. P. R. R. Co., 216. 

. This principle is especially applicable where agent is retained 
after the tort, and thereby his acts impliedly ratified. ddd. 

. Contract with agent, in ignorance of fact that he is not contract- 
ing as principal, for certain work to be done, payments made 
to him before notice, allowed to stand as against principal. 
Peel vs. Shepherd, 365. 

. Title retained.as agent, remains in the principal, whether the 
notes for purchase money be payable to the one or the other. 
Jowers vs. Blandys, 379. 

. Trover for property, on condition broken, therefore, may be 
brought by principal. did. 


. Party taking and enjoying benefits under award, cannot subse- 
quently object thereto on ground that agent had no authority 
to bind him by submission. Perry, adm’r, vs. Mulligan, 479. 

. Whether unauthorized order for purchase of goods, given by 
agent, was ratified, question for jury under proper charge, and 
not for court. Burr & Co, vs. Howard & Sons, 564. 


PRINCIPAL AND SECURITY. 


1. Personalty of principal, which he is entitled to claim as exempt, 
under levy, surety has no absolute right to have it sold on first 
sale day. Lilly vs. Roberts, 363. 

2. If creditor, for no consideration except principal’s promise to pay 
debt, or part thereof, postpones sale, and debtor claims exemp- 
tion, surety not discharged. did. 

3. Joint bond sued by sheriff; process directed to sheriff and served 
by him on all the defendants; the sureties alone answer, but 
file no plea; not too late, at second term, for them to move to 
dismiss for want of legal process, etc., before pleading to mer- 
its, Johnson et al, vs. Shurley, 417. 
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4. Conversation by creditor with principal, resulting in the granting 
of solicited indulgence as a favor, not discharge surety. Va- 
son et al., vs. Beall, trustee, 500. 

5. Joint and several note, surety not discharged because in suit 
against principal, justice gave judgment for him; especially if 
holder consulted surety before trading for it, and relied upon 
his promise to attend to the suit; and especially as it did not 
appear but that the judgment was only a dismissal of the case. 
Hardin vs. Johnston, 522. 


PROCESS. See Practice in Superior Court, 8, 10. 
PRODUCTION OF PAPERS. See Hvidence, 19, 29. 
PROMISSORY NOTES See Negotiable Instruments, 1, 2. 


RAILROADS. 


1. Opinion of plaintiff, that damage from crushing of hand in coup- 
ling cars was $10,000.00, inadmissible; he should state facts. 
Cent. R. R. and Bk’g Co. vs. Kelly, 107. 

2. Sayings of conductor to fireman at next station to that of acci- 
dent, inadmissible, especially in behalf of company. did. 

3. Questions are the fault of plaintiff and the negligence of defend- 
ant, without regard to the nature of the business or the condi- 
tion of the plaintiff's hands. If business was very dangerous, 
duty was upon both parties to use more care; if there was a 
defect in the left hand of plaintiff, the defendant should have 
observed it before employing him about such work. Jdid. 

4. Rule as to presumptions in cases of injuries to employees of rail- 
roads. did. 

5. Train not run according to schedule, railroad liable to person 
sustaining injury. Sav., Skid. and Sea. R. R. Co. vs, Bonaud, 180. 

7. Liability of railroad extends to tortious acts of servants in check- 
ing baggage, and on the platform or area along the cars neces- 
sary to be used by passengers in procuring seats and checking 
baggage, ete. Gasway vs. A. and W. P. R. R. Co., 216. 

8. If tortious act be such as would have subjected servant to exem- 
plary or vindictive damages had he been sued as principal, 
company will be responsible for like damages. Tbid. 


9. These principles are especially applicable where servants are re- 
tained after the torts, and thereby their acts impliedly ratified. 
Lbid. 

10. Action for loss of freight in car loaded by plaintiff, but keys re- 
tained by agent of railroad, not error to exclude evidence that 
it was the custom of the company not to be responsible for 
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conduct of agents who held keys. Cent. R. R. and B’k’g Co. 
vs. Anderson, 393. 


. Nor was it error to exclude evidence that when a car is chartered 
by road, and loaded and unloaded by owner of goods, company 
is not responsible for any loss whatever, especially if its agents 
retain the keys, and more especially where there was a special 
contract which fixed the company’s liability. dzd. 


. Incase of chartered car, responsibility of carrier commences with 
delivery to it of goods, and ends with their delivery at destina- 
tion. bid. 

. After proof of loss, burden is on carrier to show diligence, the 
presumption being against it. did. 

. Special contract, if legal, will govern. did. 

. Plaintiff was traveling on free ticket which had on its back an 
indorsement containing certain conditions for his signature, 
which he declined to sign, and was ejected from the cars; dis- 
cretion of court below setting aside verdict for $5,000.00 not 
controlled, Hiliott vs. W. and A. R. R. Co., 454. 


. One who has ticket, and is present at ordinary point of departure, 
though not on train, is a passenger. Cent. R. R. and Bk’g Co. 
vs. Perry, 461. 


. In duties towards him, directly involving his safety, company 
bound to extraordinary diligence, and in those touching his 
convenience, to ordinary diligence. did. 


Rule of extraordinary diligence applies to receiving, keeping, 
carrying and discharging passengers; not apply to precau- 
tions to prevent them from being left, if they are unnecessa- 
rily late in taking places, ete. Ibid. 


. Ordinany diligence as to signals is required on both sides—on the 
side of the company in giving, and on the side of the passen 
gers in observing them. What kind of signals will come up 
to such diligence, by what means to be made, and with what 
degree of loudness or distinctness, are questions for the jury. 
Ibid. 

. Ordinarily the sole place to board a train is that provided by the 
company. Whether pursuit, with intention of boarding a 
moving train, could properly be undertaken at all, or could 
properly be continued until the injury was received, should be 
left tothe jury. did. 


. Depot and track used in common by two chartered companies, 
though belonging to one of them exclusively, must be consid- 
ered as belonging to each relatively to its own operations and 
business. did. 
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22. Employee suing for injury resulting from act in which he partic- 
ipated, must prove, either that he was not to blame, or that 
the company was. Company may defend successfully by dis- 
proving either proposition. Cent. R. R. and B’k’g Co. vs. Ken- 
ney, 485. 

23. Section-master in temporary charge of a hand-car, must note such 
defects in it as are discoverable by reasonable and ordinary 
diligence, and decline to use it if it be obviously unsafe. bid. 

24. If defect was such as to deceive human judgment, both plaintiff 
and company stand excused, and the diligence exercised by the 
employee goes to the employer’s credit as well as hisown. Ibid. 

25. Stock killed, remedy provided for in §3043 of Code et seq., is 
merely cumulative, and does not oust the regular justice courts 
of their jurisdiction. W.and A. R. R. Co. vs. Brown, 534. 


RECEIVER. See Injunction and Receiver. 
REGISTRY. See Deeds, 1. 


REPLEVY BOND. See Léen, 2, 4. 


SALES. 


1. Sale, nominally for cash, may be completed by adopting in set- 
tlement a substitute therefor, if parties intend to pass title. 
Flanders & Huguenin vs. Maynard, 56. 

. Where cotton was sold nominally for cash, but, on settlement, 
price was entered to seller’s credit by purchasers, as bankers, 
seller taking pass-book, cotton being in neighboring warehouse 
and nothing said as to delivery, transaction is prima facie either 
a loan of value of cotton, considered as paid for, or a sale for 
credit instead of cash. bid. 

3. Intention to dispense with actual delivery, may be inferred from 
circumstances. Ibid. 

. Parties considering sale complete as to price and delivery, title 
passes; otherwise, not. Jbid. 

. Delivery made with stipulation for retaining title till payment, 
sale is conditional. did. 

. Condition not avoided by sale to dona fide purchaser for value, 
and without notice. Ibid. 

. In sales of cotton, ete., by planter or commission merchant “on 
cash sale,” title remains undivested till payment, by operation 
of statute. Ibid. 

. Where goods are bought at definite prices in one market for sale 
in another, and buyer has full opportunity to examine for him- 





INDEX. 


self, seller not held to warrant prices to be as low as any in 
former market, and low enough to produce profit in latter, 
though he may say they are so, and though buyer may believe 
it and act thereon. Falkner & Co. vs. Lane, 116. 

9. Delivery of personalty on contract that title is to remain in seller 
until price is paid, not pass title presently. Jowers vs. Blandys, 
379. 

10. Mortgage or sale of portion of crop not planted, there cannot be. 
Redd & Co. vs. Burrus & Williams, 574. 

11. Delivery to carrier is delivery to consignees, but not to third party 
to whom cotton was not consigned, though the proceeds were 
intended for his benefit; therefore attachment will take prece- 
dence. Ibid. 


SCALING ORDINANCE. See Debtor and Creditor, 5, 6. 


SERVICE. 

1. Traverse of return by sheriff alleged as follows: ‘‘ And now 
comes defendant, and during first term after knowledge that 
any entry of service was made serving him, defendant, by 
Matthew Kemp, with a copy of the declaration, and traverses 
said return, and says the same is untrue and false, and he avers 
that no service of any kind, personally or otherwise, was ever 
perfected on him, and of this he prays judgment: Held, that 
a demurrer thereto was properly overruled. Robertson vs. Pharr, 
605. 


SET-OFF. 

1. Debts are not mutual when one is by the defendants as principal 
and surety, to the plaintiff as trustee for a minor, and the other 
is by the plaintiff as an individual to the defendants as part- 
ners. Vason et al. vs. Beall, trustee, 500. 


SEVERANCE. See Criminal Law, 70. 
SHELLEY’S CASE, RULE IN. See 7rusts, 1. 
SLANDER. See Libel and Slander. 

SPECIFIC PERFORMANCE.. See Equity, 23, 24. 


STATUTE OF FRAUDS. See Purtnership, 8. 


STATUTE OF LIMITATIONS. See Limitations, Statute of. 


STREETS. See Municipal Corporations, 2, 6. 
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TAXES. 


1. Money raised by sheriff under execution issued by comptroller 
against delinquent tax collector, not paid to plaintiff in older 
judgment. Sheriff's duty is to remit to comptroller at once. 
Goldsmith, Compt. Gen. vs. Kemp, adm’r, et al., 106. 


TELEGRAPH COMPANIES. 


1. Where message is delivered for transmission, company occupies 
legal status of bailee for hire, and not that of common carrier. 
West. U. Tel. Co. vs. Fontaine, 433. 


2. Agreement that company shall not be liable for errors or delays 
in transmission or delivery, or for non-delivery, from whatever 
cause occurring, not relieve it from liability for gross negli- 
gence. Ibid. 


TENANT IN COMMON. See Dover, 2; Estates, 6. 
THREATS. See Criminal Lav, 33. 
TRADE, CONTRACTS IN RESTRAINT OF. See Contracts, 10, 11. 


TROVER. See Actions, 3, 4. 


TRUSTS. 


1. Executory trusts not within rule in Shelley’s case. Wayne vs. 
Lawrence, adm’r, et al., 15. 


2. Title in trustees for use of husband, wite and children, on cer- 
tain contingencies, such title not divested by verdict of total 
divorce in favor of wife, so as to vest property absolutely in 
children, the trustee being no party to proceeding in divorce 
case, and the verdict being silent as to the disposition of the 
property, although it was embraced in a schedule attached to 
the libel. Barclay vs. Waring, guardian, 86. 

3. As the deed provided that the property, on certain contingencies» 
should go to the husband and children, should the former sur- 
vive her, it must mean some person who should be her hus- 
band at her death; and as, after the divorce, the defendant 
ceased to be her husband, he took nothing in the property con- 
veyed. Ibid. 

4. Will provided that trustee should hold property for benefit 
of children of complainants and of the wife of said trustee, 
until death of last survivor of complainants and of said wife, 
then to be divided equally between said children or their repre- 
sentatives; complainants filed bill alleging waste, mismanage- 
ment, etc., and praying injunction and receiver: Held, that 
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demurrer thereto, on ground that complainants had no interest 
in property, should have been sustained. Hayles, trustee, vs. 
Farmer et al., 324. 


. Should children be made parties, court would see that trust prop- 
erty was protected. Ibid. 


6. Promise by trustee to allow his personal debt as credit upon note 
held by him as trustee, not binding on trust, and this though 
personal debt has become barred from delay to sue thus in- 
duced. Vason et al., vs. Beall, trustee, 500. 


7. Bill to set aside unauthorized trade by trustee, with one who had 
notice of want of authority, filed by complainant, a married 
woman and her infant children, five years after trade, demurrer 
thereto properly overruled. Gardner vs. Crockett, 603. 


USURY. See Interest and Usury, 2, 3. 


VENDOR AND PURCHASER. 


1. The principle of the common law, that the right to the easement 
of light and air passing over another’s land through ancient 
windows, may be acquired by possession and use, is not appli- 
cable to this country. Turner vs. Thompson, 268. 


. Where executrix sold half lot of land, with tenement thereon 
having windows opening on the other half lot, and bought the 
other half herself, she is estopped from obstructing the pas- 
sage of light and air through such windows, if necessary to 
the reasonable enjoyment of the tenement which she sold. did. 

3. In dividing the lot between the executrix and the purchaser, 
there having been no dividing fence at the time of the sale, 
regard should be had to the outbuildings in the rear, and if 
the line which his deed calls for divides the lot substantially, 
and places the buildings in the rear on the proper sides, and the 
jury find such to be the true line, it should stand. bid. 

. Title of bona fide purchaser of property obtained by duress, with- 
out notice, protected. Bazemore vs. Freeman et al. executors, 276. 


. Where wife, in April, 1872, brings ejectment for land, to which 
she had executed a deed in January, 1869, but claiming that it 
was obtained by the duress of her husband, it would seem that 
she would be estopped by her acquiescence, as against a pur- 
chaser without notice. Ibid. 

. Breach of warranty against incumbrances set up defensively to 
action for purchase money, all breaches must be assigned which 
have occurred. Desvergers et al. vs. Willis, adm’r, 388. 

. Complainant, as administrator, sold land; the purchaser died 
without having paid for it; complainant then, as administra- 
tor of the purchaser, again sold it, and the widow of the latter 
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bought. She has never paid one dollar of the purchase money. 
The first sale took place before the abolishment of the vendor’s 
lien, and the second after. No deeds were ever delivered. 
Held, that complainant was not entitled to recoveer the land 
as administrator of either estate for the purpose of again ad- 
ministering it. The land should be sold, and the proceeds ap- 
plied, first, to the payment of the balance due the estate of the 
original owner, and, next, to the estate of the first purchaser, 
to be paid over to his widow on final settlement between her 
and complainant as his administrator. McClure vs. Williams, 
adm’r, 494. 

8. That one of the lots of land for which note was given, was 
omitted from deed, which was accepted by defendant, though 
specified in bond, upon which was based a prayer that the deed 
be reformed, or that defendant be permitted to set off or re- 
coup the value of the lot, in absence of averment that it was 
omitted by fraud, accident or mistake, plea so alleging, pro- 
perly stricken. ei vs. Bunn, 583. 


VENUE. See Hquity, 14. 
VERDICT. 


1. Trover, that verdict in was written on bail affidavit instead of on 
declaration, no ground either of arrest of judgment or of new 
trial. Proper for court to direct that it be transferred to de- 
claration. Erskin vs. Wiggins, 186. 


2. Must be for plaintiff or.defendant, and must cover issues made; 
therefore, verdict for one defendant against another, there 
being no pleadings between them, is void. Maples vs. Hoggard, 
315. 

3. In civil case verdict may be received in absence of defendant and 
counsel. Perry; adm’r, vs. Mulligan, 479. 

4, To render verdict on principles of equity, is to do between the 
parties what is right and equitable, according to the evidence 
and the law. Vason et al. vs. Beall, trustee, 500. 

5. Verdict for $60.00 principal, interest and costs, means $60.00 
principal, with interest and costs, and the court may order it 
corrected so as thus to read. Hardin vs. Johnston, 522. 

6. Verdict of guilty of ‘‘involuntary manslaughter without due 
caution and circumspection,” is so uncertain as to authorize 
the judge not to receive it; and when the jury returned with a 
verdict of voluntary manslaughter, it was properly received. 
Turbaville vs. State, 545. 

7. Count upon which it was rendered, verdict need not specify. 
Stewart vs. State, 577. 
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WAIFS. See Partnership, 4. 
WARRANTY. See Sales, 8; Vendor and Purchaser, 6. 


WILLS. 


1. Where one item of will gave bulk of property to testator’s wife 
for life, and at her death to her children; and another item 
gave his granddaughter $1000, to be paid at the close of his es- 
tate, and $500 for her tuition, and provided that ‘‘if she should 
depart this life, the money to be returned to the estate;” if she 
died before the close of the estate, legacy lapsed. Usry, e2’r, 
os. Hobbs et al., 32. 


2. At close of estate, legacy was to be paid her absolutely. J did. 


3. Time of such closing of estate was upon division of property, 
after death of wife. Ibid, 
. Bequest for benefit of slave, in 1857, was void; will must be con- 
strued under law as it existed at that date. Munroe vs. Basin- 
ger, 118. 


. Provision that lands should not be sold for distribution for thir- 
teen years from date; private sale by executrix within period 
and ejectment by heirs: Held, that they could not recover, be- 
cause if executrix had no authority to sell, title still remained 
in her. Netsler vs. Moore et al., 334. 


WITNESS. 


1. Where an ante-nuptial deed settled certain property in trust, and 
such instrument had been mutilated by tearing off some of the 
signatures thereto, and a post-nuptial deed made by the hus- 
band, by virtue of his marital rights, settling the property dif- 
ferently, and the wife had obtained a total divorce, and died, 
leaving an only child, and the latter, by her guardian, brought 
a bill to cancel the post-nuptial and to set up the ante-nuptial 
deed, on the ground that the latter had been fraudulently mu_ 
tilated by her father; and where the father defended, by alleg- 
ing that the ante-nuptial deed was mutilated and destroyed be- 
fore the marriage, by the trustee, in his presence, and that of 
his wife, and where both the wife and the trustee were dead at 
the time of the trial: Held, that the husband was incompetent 
to prove the destruction of the marriage settlement. Barclay 
vs. Waring, guardian, 86. 


2. Privilege of attorney as witness. Raefle vs. Moore et al., 94. 


3. Whenever the witness is unintelligible, court may have inter- 
preter sworn to translate evidence. Schall vs. Hisner, 190. 
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4, Answer of attorney to rule cannot discharge him by setting up 
contract with client appropriating claim upon which collection 
was made, to indebtedness to him otherwise barred by act of 
1869; especially if other party to contract be dead. Foster vs. 
Reid et al., 221. 

5. One party to contract dead, other incompetent. Hays vs. Calla- 
way, 228. 

6. That party was examined in chief as to matters which did not 
transpire between him and deceased, not authorize cross-exami 
nation as to transactions which did. Perry, adm’r, vs. Mulli- 
gan, 479. 


7. If agent of dead party has been examined by interrogatories, 
survivor may testify as to transactions between himself and 
such agent, though the latter be dead at the time of trial. did. 


8. Party incompetent because other party to contract is dead; rule 
inapplicable as to matters not transpiring between the witness 
and the deceased. McClure vs. Williams, adm’r, 494. 


9. Separation of witnesses is required when “‘ practicable and con- 
venient,” and is within the discretion of the presiding judge, 
which will not be interfered with unless grossly abused. Twr- 
biville vs. State, 545. 





